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In the Court of Appeals of the District of Columbia, 


Ann E. J. Cruit, Appellant, 
vs. 

Kate Dean Owen, Executrix Estate of Catherine E. 

Owen, Deceased. 



1 Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court. 


Ann E. J. Cruit, Plaintiff, ^ 

vs. [ 

Kate Dean Owen, Ex^x Estate of f 
Catherine E. Owen. J 


Estate of Susan T. Cruit, De¬ 
ceased. No. 10066, Ad¬ 
ministration. 


The President of the United States to Kate Dean Owen, executrix 
estate of Catherine E. Owen, deceased, Greeting: 

You are hereb}^ cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the rules of said court, pur¬ 
suant to an appeal from decree of the probate court of the 
supi’eme court of the District of Columbia, on the 6th day of June, 
1902, wherein Ann E. J. Cruit is appellant, and you are api)ellee, to 
show cause, if any there be, why the decree rendered against the said 
appellant, should not be corrected, and why speedy justice should 

not be done to the parties in that behalf. 

Seal Supreme Court Witness the Honorable Edward F. Bing- 
of the District of ham, chief justice of said court, this 18th 
Columbia,Probate day of June, A. D. 1902. 

Jurisdiction. 

Attest: 

JOHN R. ROUZER, 

Deputy Register of Wills for the District of Golumbia, 

Clerk of the Probate Court. 


Service of the above citation accepted this 18 day of June, 
1902. 


CHAPIN BROWN, 
Attorney for Appellee. 


[Endorsed:] Docket 28, No. 10066, administration. Estate of 
Susan T. Cruit, deceased. Ann E. J. Cruitt, plaintiff, vs. Kate Dean 
Owen, ex’x estate of Catherine E. Owen, Citation on appeal. Issued 
June 18,1902. Charged. Filed Jun-19,1902. Louis A. Dent, reg¬ 
ister of wills, D. C., clerk of probate court. Pile —. 
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ANN K. J. OliaiT VS. KATE DEAN OWEN, EXECUTRIX, ETC. 


2 Ill the Supreme Court of the District of Columbia, Holding a 
Special Term for Orplians^ Court Business. 

In the Matter of the Estate of Susan T. Cruit, Deceased. Adin’n, 

No. 10066. 


Tiie petition of Catherine E. Owen respectfully represents: 

That she is a citizen of the United States and a resident of the 
District of Columbia. 

Tluit Susan T. Cruit, late a citizen of the United States, and a res¬ 
ident of the District of Columbia, departed this life at the city of 
Washington, in the District of Columbia on the 31st day of Decem¬ 
ber A. D. 1900. 

That the said Susan T. Cruit died possessed of personal property 
amounting to about $15,000.00, consisting of Government bonds, 
bank stock, etc. The said decedent owned no real estate at the time 
of her death. That decedent was not indebted in any but a small 
amount, if any, at the time of her death. 

That the decedent left no hist will and testament to the best of 


your petitioner’s knowledge, information and belief, diligent search 
and inquiry having been made in such places and among such per¬ 
sons as would be likely to disclose one if any such existed. 

That said decedent left suryiving her the following heirs-at-law 
and next of kin and none others, to wit: Ann E. J. Cruit, a sister of 
the decedent, and your petitioner, a sister of decedent. 

That your petitioner is entitled to letters of administration as the 
older of the said surviying two sisters of the said decedent 


3 and therefore prays : 

That such letters may be granted to her and to Chapin 
Brown, residing in the said District, to be joined with her in the 
administration, pursuant to the statute in such case made and pro¬ 
vided ; and she hereby consents to have him so joined in such ad¬ 
ministration. 


CATHERINE E. OWEN. 


CHAPIN BROWN, 

For Petitioner. 


District of Columbia, ss : 

I do solemnly swear that 1 have heard read the foregoing petition 
by me subscribed and know the contents thereof and that the mat¬ 
ters and things therein set forth upon my own knowledge are true 
and those set forth uuon information and" belief I believe to be true. 

CATHERINE E. OWEN. 

Subscribed and sworn to before me this 5th day of March A. D. 
1901. 


[seal.] 


CHAS. H. BAUMAN, 

Notary Public^ D. of C. 
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(Endorsement: Adni’n,No. 10066. In the matter of the estate of 
Susan T. Oruit, deceased. Petition of Catherine E. Owen for letters 
of administration. Filed Mar. 9, 1901. Louis A. Dent, register of 
wills, D. C.) 

4 In the Supreme Court of the District of Columbia, Holding a 

Special Term for Orphans’ Court Business. 

In the Matter of the Estate of Susan T. Cruit, Deceased. Adm., 

10066. 

To the supreme court of the District of Columbia, holding a special 

term for orphans’ court business: 

The answer of Ann E. J. Cruit to the petition of Catherine E. 
Owen filed in the above cause respectfully states: 

This respondent admits the citizenship, domicile, death, and date 
thereof of Susan T. Cruit as alleged, and also admits that said de¬ 
ceased’s estate consists only of personal property and is of the gen¬ 
eral character and extent stated. 

This respondent also admits that petitioner and herself (who are 
sisters of said Susan T. Cruit, deceased) are the sole heirs-at-law and 
sole next of kin of said deceased. 

This respondent denies that said Susan T. Cruit left no last will 
and testament and avers that the contrary is the fact. And now on 
her own behalf the said Ann E. J. Cruit states that a short time 
before her death the said deceased wrote with her own hand and 
caused to be carefully preserved the paper filed herewith with testa¬ 
mentary intent and directed that her attorney be sent for to prepare 
the same in proper form so that she might execute it as her will but 
her death prevented the formal execution of said paper or another 
containing the same bequests and legacies and between the writing 
of said paper and the decease of the said Susan T. Cruit there was 
no change of her said intention. The said paper-writing 

5 contains in itself a complete disposition of all of the said 
estate of said Susan T. Cruit and expresses truly her wishes 

as to the disposition of her property and it is the desire of this re¬ 
spondent to strictly carry out those wishes of her dead sister, and 
such will be done if the said paper-writing be declared as it should 
be, so this respondent avers, the last will and testament of the said 
deceased. 

This respondent avers on information and belief that within a 
short time after the death of the said Susan T. Cruit the now coun¬ 
sel for petitioner saw and read the said paper-writing and was fur¬ 
nished with a copy thereof and the reason why the same was not 
earlier filed is that efforts unfortunately unavailing were being made 
between the representatives of petitioner and respondent to effect a 
compromise whereby the wishes of the said deceased as expressed in 
said paper-writing might be in substance carried out. 

This respondent claims under the circumstances the right to be 
appointed sole administratrix of said estate and without waiving her 
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said right she desires the court to understand that she has no per¬ 
sonal objection to having the court of its own motion associate pe¬ 
titioner if she wishes with lier in said administration ; but this re¬ 
spondent without any intention of reflecting in any way upon Mr. 
Chapin Brown objects to his or any other attorney’s appointment to 
such office in this estate. 

This respondent therefore prays the court to admit the said paper¬ 
writing to probate and record as the last will and testament of the 
personal estate of said Susan T. Cruit deceased ; that letters 
0 of administration on said estate be granted this respondent; 

that sai<l Catherine E. Owen be required to answer so 
much hereof as propounds the said paper-writing as the last will and 
testament of said deceased, and if objection be made thereto then 
that issues be framed for trial by jury ; and for such other and fur¬ 
ther relief as the nature of the case may require. 

xVNN E. J. CRUIT. 

E. H. THOMAS, 

Attorney for Respondent. 


District of Columbia, ; 

I, Ann E. J. Cruit on oath sav tliat I have read the above answer 

V t. 

and })etitioii and that the matters therein stated are true to tlie best 
of mv knowledge, information and belief. 

ANN E. J. CRUIT. 

Subscribed and sworn to before me this 20th dav of March, A. D. 
1901. 

LUKE C. STRIDER, J. P. [seal.] 

(Endorsement: In re estate of Susan T. Cruit, deceased. Ann 
E. J. Cruit’s answer to petition of Catherine E. Owen and offer of 
paper as will. Filed Mar. 21, 1901.) 


7 In the Supreme Court of the District of Columbia, Holding a 
Special Term for Orphans’ Court Business. 

In the Matter of the Estate of Susan T. Cruit, Deceased. Ailin’n, 

No. 10066. 


The further petition of Catherine E. Owen in the above-entitled 
matter and replication to the answer of Ann E. J. Crui^ to the orig¬ 
inal petition of this petitioner respectfully represents* 

1. That heretofore, to wit, on the 9th day of March 1901, she filed 
her original petition in the above-entitled matter setting forth, 
among other things, that the said Susan T. Cruit died intestate. 
That on the 21st day of March 1901, Ann E. J. Cruitt, the sister of 
this petitioner, filed her answer in the above-entitled matter to the 
said original petition of this petitioner setting forth, among other 
things, that the said Susan T. Cruit, deceased, left a last vvill and 
testament; and the said respondent, Ann E. ,J. Cruit, in and l>y her 
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said answer prays tbe court to admit a certain paper-writing filed 
along with her said answer and now on file in the office of the reg¬ 
ister of wills of tlie District of Columbia, to probate and record as 
the last will and testament of the personal estate of the said Susan 
T. Cruit, deceased; and the said x4nii E. J. Cruit, in and by her said 
answer further j)rays that this petitioner, Catherine E. Owen, be re¬ 
quired to reply to so much of the answer of the said respondent, 
Ann E. J. Cruit, as propounds the said paper-writing as the last will 
and testament of the said deceased, and if objection be made thereto, 
then that issues be framed for trial by jury. This petitioner 

8 by way of replication to the said answer of the respondent, 
Ann E. J. Cruit, says: that the interest of this petitioner, 

Catherine E. Owen, will be injuriously affected by the allowance of 
said alleged or pretended will and slie therefore prays leave to file 
this, her caveat, against the said alleged or pretended will and asks 
that she may be heard thereon before action is taken by this honor¬ 
able court. 

This petitioner, Catherine E. Owen, further says that the said 
paper-writing was never intended b}^ tlie said Susan T. Cruit, to be 
her last will and testament and that the greatest effect that could be 
given to said paper-writing would be that it was a memorandum 
only made by the said Susan T. Cruit, if made by her, during her 
lifetime, but not with the intention on the part of the said Susan T. 
Cruit, now deceased, of it being her last will and testament. 

This petitioner, Catherine E. Owen, further says that the said 
paper-writing offered as the alleged or pretended will of said Susan 
T. Cruit, deceased, is'not a testamentary paper. 

Your said petitioner, Catherine E. Owen, further says as grounds 
of objection to the said pretended will, (1st) that said paper-writing is 
not a paper-writing of a testamentary character; (2nd) that said 
paper-writing is not the last will and testament of the said Susan T. 
Cruit, deceased; (3rd) that said paper-writing was never executed 
by the said Susan T. Cruit, deceased, as and for her last will and 
testament; (4th) that the said paper-writing, if the court is of opin¬ 
ion that it was ever executed hy the said Susan T. Cruit, deceased, 
was so executed under the undue influence, importunities, 

9 suggestions and persuasion of some person or persons un¬ 
known to this petitioner, and is not the free and voluntary 

act of the said Susan T. Cruit, deceased ; (5th) that all the provisions 
of said paper-writing are vague and uncertain and incapable of be¬ 
ing carried out an<l the said paper-writing is void for uncertainty of 
its provisions. Tliat there are no institutions in existence and was 
not at the time of writing the said paper-writing or memorandum or 
at the time of the death of the said Susan T. Cruit, as Emergency 
hospital or the Society for the ))revention of Cruelt}’ to Animals, as 
hereinafter more fully set forth. 

This petitioner, Catherine E. Owen, further says that if adminis¬ 
tration cannot be immediately granted of the goods, chattels and 
personal estate of the said decedent for the reason that a contest may 
be made in reference to the same, and as the said estate consists 







priiicipall}" of securities on which interest is to be collected, and to 
prevent the said estate, or a part thereof, from being wasted or lost, 
this petitioner respectfully suggests to the court that some fit and 
proper persons may be appointed as collectors to take possession of, 
care for, or dispose of the same, as the case may require, in the inter¬ 
val before granting such administration. 

Your petitioner therefore prays: (I) Tiiat this honorable court 
will issue its letters of collection forthwith to some fit and proper 
pei'sons, empowering them to secure and collect the said property 
for those who ma\’^ hereafter appear entitled thereto, in accordance 
with the statute in such case made and provided. 

(II.) That the said paper-writing now on file in the office of the 
register of wills as the alleged last will and testament of the said 
Susan T. Cruit, deceased, may be refused probat-. 

10 (III ) That for the purposes of determining wJiether the 
said {)aper-writing is of a testamentary character, that before 

the court determined to have issues framed, that the court will take 
tsstimony in reference to and bearing upon the question as to 
whether the said paper-writing is of a testamentary character, and 
that the court will first determine this question. 

(IV.) And that after such testimony has been taken and if the 
court should determine that the said paper-writing is of a testament¬ 
ary character, or should be in doubt whether it is of a testamentary 
character, then this petitioner prays that issues may be framed 
between this petitioner, as caveator and contestant, and the propo¬ 
nent of the said alleged last will and testament and the other per¬ 
sons named in said paper-writing as beneficiaries, if they desire to 
attempt to establish the same; and that the said issues when so 
framed, may be tried before a jury in accordance with the statute 
and the law in such case made and provided, in onler to determine 
the allegations of fact bearing upon the validity of said alleged last 
will and testament. 

(V.) That all the persons named in said paper-writing, to wit: 
Evanina E. Mackall (called in said paper-writing Nina E. Mackall), 
Thomas W. Widdicombe, Kate I). Owen, Jessie Owen (Jugle (called 
in said [>aper-wriiing Jessie L. (Jugle), Emergency hospital if such 
an institution is in existence and the Society for the Prevention for 
Cruelty to Animals, if such a society now exists, or the Washington 
Humane Societv, if such last-mentioned society is tlie successor of 
the said Society for the Prevention of Cruelty to Animals, may be 
cited to appear, together with the said Ann E. J. Cruit, called in 
said paper-writing Annie E. J. Cruit, and answer the matters and 
things set out in this petition if deemed necessary by them, 

11 and do all things necessary to protect and determine wliat- 
ever rights they may have under and by said paper-writing 

alleged to be the last will and testament of the said Susan T. Cruit, 
deceased. 

(VI.) That if the court determine that the said paper-writing is 
not of a testamentary character, tlien that letters of administration 
may issue on said estate forthwith to your petitioner and to Chapin 
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Brown, as prayed in her original petition filed in this matter, but 
your petitioner has no objection to have her sister, the said Ann E. J. 
Cruit, joined with her in such administration, but would pray the 
court that the said Chapin Brown be also joined in the adminis¬ 
tration. 

(VII.) That your petitioner may have such other and further 
relief as the nature of the case may require. Your petitioner, Cath¬ 
erine E. Owen, is informed and believes and therefore avers, that 
there is no such institution and never was as ‘VEmergency hospital ” 
mentioned in said paper-writing. That there is however, an insti¬ 
tution known as “ Central Dispensary and Emergency Hospital of 
the District of Columbia’^ (a corporation) and for the purpose of 
having its rights, if any protected, it is prayed that it be cited to 
appear in this honorable court and answer this petition and take 
such action in reference to this proceeding as it may deem necessary. 
Petitioner, Catljerine E. Owen, is informed and believes and there¬ 
fore avers, that the Society for the Prevention of Cruelty to Animals, 
has no existence in fact, and did not at the time of the writing of 
said paper-writing or memorandum or at tlie time of the death of 
the said Susan T. Cruit. There is however a society (not incor¬ 
porated) in the District of Columbia, known as “The Washington 
Humane Society,” some of whose members were members of 
12 a society known formerly as the Society for the Prevention 
of Cruelty to Animals,, not now in existence. That the mem¬ 
bers of the Washington Humane Society are very numerous and 
cannot without inconvenience and oppressive delays, be brought 
before the court, and this petitioner, Catherine E. Owen, prays that 
they may be dispensed with, and that either Chester A. Snow, the 
president, J. B. 1\ Tupper or Amelia S. Stowell, recording secretary, 
H. E. Martin, secretary or Edwin M. Truell, treasurer of said The 
Washington Humane Society or all of them, may be required to 
answer this petition for all of the said, “The Washington Humane 
Societv,” and its other members. 

And your petitioner will ever pray. 

The only heirs and next of kin of the said Susan T. Cruit, de¬ 
ceased, are your petitioners, Catherine E. Owen, and her sister, the 
said Ann E. J. Cruit, as set forth in the original petition filed by 
this petitioner. 

CATHERINE E. OWEN. 

CHAPIN BROWN, 

Attorney for Petitioner. 


District of Columbia, ss : 

I do solemnly swear that I liave heard read the foregoing peti¬ 
tion by me subscribed and know the contents thereof and that the 
matters and things therein set forth of my own knowledge are true 
and those set forth of information and belief I believe to be true. 

CATHERINE E. OWEN. 
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Subscribed and sworn to before me this 2nd day of April, A. D. 
1901. 

[seal.] CHAS. H, BAUMAN, 

A'otary Public, D. of C. 

(Endorsement: In the matter of the estate of Susan T. Cruit, de¬ 
ceased. The second petition of Catherine E. Owen, replication to 
the answer of Ann E. J. Omit, propounding paper-writing as and 
for the last will of Susan T. Cruit, deceased, and caveat. Filed 
Apr 16,1901.) 

Note. 

13 April 24th, 1901.—Order passed appointing collectors. 

14 In the Supreme Court of the District of Columbia, Holding 

a Special Term for Orphans’ Court Business. 

In the Matter of the Estate of Susan T. Cruit, Deceased. Adm., 

No. 10066. 

The petition of the Washington Humane Society, otherwise known 
as the Societ}' for the Prevention of Cruelty to Animals, respectfully 
shows to the court: 

I. That a certain pa[)er-writing has been filed in the office of the 
register of wills of the District of Columbia propounded by one Ann 
E. J. (’luit as the last will and testament of Susan T. Cruit, late of 
the said District, deceased. 

II. Thai in ami by the said writing the said testatrix bequeaths a 
“ 3-65 ” bond of the l)istrict of Columbia for one thousand ($1000.00) 
dollars to “ tlie Society for the Prevention of Cruelty to Animals.” 

III. Objection has been made by one (Catherine E. Owen, to tlio 
probate of the said paper-writing as and for the last will and testament 
of the said testatrix or as and for a testamentary disposition of her per¬ 
sonal pro[)erty, and it is alleged in the petition of the said Catherine 
E. Owen that ‘‘ all the provisions of said [)aper-writing are vague 
and uncertain and incapable of being carried out and the said pa[)cr- 
writing is void for uncertainty of its provisions,” also “ that there are 
no such institutions in existence and were not at the time of writing 

the said paper-writing or memorandum or at the time of the 

15 death of the said Susan T. Cruit, as Emergency hospital or 
the Society for the Prevention of Cruelty to Animals.” 

IV. That your petitioner was incorporated by act of Congress, 
approved June 21, 1870 (XVI Stats., 158), as and by the name of 
the Association for the Prevention of Crueltv to Animals; that the 
name of the said association was changed to the Washington Hu¬ 
mane Society and its j)owers enlarged by act of Congress, approved 
February 13, 1885 (XXIII Stats., 302); that since that time the said 
societv has still been called and known in the District of Columbia 
by the name of the Society for the Prevention of Cruelty to Animals 
as well as by the name of the Washington Humane Society ; that 
the name on the window of the office of the sai<i society in the 
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Warder building at No. 523 Ninth street, northwest, in this city, is 
“ Society for Prevention of Cruelty to Animals,” and that there is a 
large sign in the hall of the said Warder building, reading “ Society 
for Prevention of Cruelty to Animals and Children,” while the 
name on the door of the said office is “ Humane Society; ” that the 
Washington Humane Society is*the successor of the said Associa¬ 
tion for the Prevention of Cruelty to Animals in the District of Co¬ 
lumbia and is in fact and law"the same society ; that its work is 
mainly directed to the prevention of cruelty to animals in the Dis¬ 
trict of Columbia and that there is no other such society in the said 
District. 

V. Wherefore your petitioner prays that the said paper-writing 
may be admitted to probate as and tor the last will and testament 
of the said Susan T. Cruit, deceased, or as a testamentary disposi¬ 
tion of her personal property, and that Ann E. J. Cruit a sister of 
said testatrix may be appointed administratrix with the said paper¬ 
writing annexed, as prayed for in her answer to the petition 
16 of Catherine E. Owen, which answer was filed in this honor¬ 
able court on or about March 20th, 1901; and for such other 
and further relief as is prayed for in the said answer of Ann E. J. 
Cruit, or as the nature of the case may require. 

HUMANE SOCIETY, 

By CHESTER A. SNOW, President 

CRAMMOND KENNEDY, 

Attorney for Humane Society. 

District of Columbia, ss .* 

I, Chester A. Snow, do solemnly swear that I am the president of 
the Washington Humane Society, duly elected as such at the annual 
meeting of the society held on January 8th, 1901, that I have read 
the foregoing petition by me subscribed and know the contents 
thereof, and that the facts therein stated upon my personal knowl¬ 
edge are true, and that the facts therein stated upon information 
and belief I believe to be true. 

CHESTER A. SNOW. 

Subscribed and sworn to before me this 30th day of April, A. D. 
1901. 

fsEAL.l J. ROSS COLHOUN, 

Notary Public, D. 0. 

(Endorsement: In the matter of the estate of Susan T. Cruit, 
dec’d. Petition of the Washington Humane Society. Filed Apr. 30, 
1901. Louis A. Dent, register of wills, D. C.) 
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17 In tlie Suprouie Court of the District of Columbia, Holding 

a Special Term for Orphans’ Court Business. 

In the Matter of the Estate of Susant T. Cruit, Deceased. Adm., 

10066. 

♦ 

Tlie joint and several answer of Ann E. J. Cruit and Thomas W. 
Widdicombe to so much of the further petition of Catherine E. 
Owen as the\" are advised it is material for them to answer, respect¬ 
fully shows to the court: 

These respondents severally say that the said paper-writing men¬ 
tioned in the said petition was testamentary in its character as they 
are advised, an<l should be admitted to probate and record, as they 
are also advised, as the last will and testament of the said deceased. 

These respondents further aver that the said paper-writing is of a 
testamentary character; that it is tlie last will and testament ofsaid 
deceased ; that though it was never executed formally yet they aver 
on information and belief that sufficient evidence exists to support 
the said paper-writing as the last will and testament of the said de¬ 
ceased as to her personal estate. These respondents deny tliat the 
said paper-writing was procured under undue influence and say that 
it was a free and voluntary act of the said Susan T. Cruit, deceased. 

These respondents cannot say whether the said paper-writing is 
vague or uncertain in its terms, but the}" are advised by counsel that 
the true construction of the said paper-writing can only be deter¬ 
mined in a court of equity. 

Tliese respondents do not know the names of the organizations, 
legatees under the said paper-writing, and therefore cannot say 
whether or not the said paper-writing correctly describes 

18 the same. 

These respondents refer to and make a part hereof, the 
answer of the respondent Ann E. J. Cruit to the original peti¬ 
tion of the said Catherine E. Owen filed in this cau.se. 

ANN E. J. CRUIT. 

ITIOMAS W. WIDDICOMBE. 

E. H. THOMAS, 

AWy for Respondents. 

Dj strict of Columbfa, .ss ; 

Ann E. J. Cruit and Thomas W. Widdicombe on oath say on in¬ 
formation and belief that the matters and things set forth in the 
above answer are true. 

ANN E. J. CRUIT. 

THOMAS W. WIDDICO:\IBE. 


Subscribed and sworn to before me this second day of May, A. D. 
1901. 


CHAS. S. MUIR, 
Notary Public, D. C. 


[seal.] 
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(Endorsement: In re estate of Susan T. Cruit, deceased. Joine 
and several answer of Ann E. J. Cruit and Thomas W. Widde- 
combe to tlie further petition of Catherine E. Owen. Filed May 2, 
1901. Louis A. Dent, register of wills, D. 0.) 


19 In the Supreme Court of the District of Columbia. 

In the Matter of the Estate of Susan T. Cruit, Deceased. Adm. 

No. 10066. 


The petition of Kate Dean Owen respectfully represents : 

That since tlie filing of the petition and the supplemental or 
further petition by Catherine E. Owen in the above-entitled matter, 
the said Catherine E. Owen has departed this life, to wit ; on the 
14th day of May, 1901. That the said Catherine E. Owen left a last 
will and testament naming your petitioner as sole executrix there¬ 
under and also naming her as sole residuary legatee and devisee in 
the said last will and testament, which said last will and testament 
has been duly admitted to record and probate in the office of the 
register of wills of the District of Columbia, and letters testamentary 
thereon issued to your petitioner as executrix of said last will and 
testament, with special bond filed and duly approved to pay debts 
and legacies as provided by law. 

Your petitioner therefore suggests the death of the said Cath¬ 
erine E. Owen. Your petitioner adopts all of the allegations of the 
said petition and supplemental or further petition of the said 
Catherine E. Owen heretofore filed in this cause. 

Your petitioner further says that the interest of this petitioner, 
Kate Dean Owen, both as executrix and as residuary legatee under 
said last will and testament, will be injuriously affected by the 
allowance of the said alleged or pretended will and she therefore 
prays leave to file this, her caveat, against the said alleged or 
20 pretended will and asks that she may be heard thereon before 
action is taken by this honorable court. 

Your petitioner further adopts all of the grounds of objection to 
the said alleged or pretended will that were set out and alleged 
in the suj)plemental or further petition of the said Catherine E. 
Owen filed on the — day of-1901, and prays: 


Prayers. 

I. That the said paper-writing now on file in the office of the reg¬ 
ister of wills as the alleged last will and testament of the said Susan 
T. Cruit, deceased, may be refused probate. 

II. That for the purpose of determining whether the said paper¬ 
writing is of a testamentary character, that before the court deter¬ 
mines to have issues framed, that the court will take testimony in 
reference to and bearing upon the question as to whether the said 
paper-writing is of a testamentary character, and that the court will 
first determine this question. 
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TIL And that after such testimony has been taken and if the 
court should determine that the said paper-writing is of a testament- 
aiy character, or should he. in doubt whether it is of a testamentary 
character, then this petitioner prays tliat issues may be framed 
between this petitioner, both as executrix and as residuary legatee 
under said last will and testament, as caveator and contestant, and 
the proponent of the said alleged last will and testament and the 
other persons named in said paper-writing as beneficiaries, if they 
desire to attem[)t to establish the same; and that the said 
21 issues when so framed, may be tried before a jury in accord¬ 
ance with the statute and the law in such case made and pro¬ 
vided, in order to determine the allegations of hict bearing upon the 
validitv of said alleged last will and testament. 

KATE DEAN OWEN. 


District of Columbia, ss .* 

I do solemnly swear that I have read tlie foregoing petition by 
mo subscribed and know the contents thereof and that the matters 
and tilings therein set forth of my own knowledge are true and 
those set forth u[)on information and beli<‘f I believe to be true. 

KATE DEAN OWEN. 

Subscribed and sworn to before me this 27th day of November, 
A. D. 1901. 

CHAS. H. BAUMAN, 

[seal.] Notary Public, D. of C. 

(Endorsement: In the matter of the estate of Susan T. Cruit, 
dec’d. Petition of Kate Dean Owen, as executrix and as residuary 
legatee under last will and testament of (Catherine E.Owen, deceased, 
to be substituted as a party contestant in place of said Catherine E. 
Owen, deceased, and as caveator. Filed Nov. 29, 1901. Louis A. 
Dent, register of wills, I). C.) 


22 In the Sujiremo Court of the District of Columbia, Holding a 
S^iecial Term for Orphans’ (’ourt Business. 

In the Matter of the Estate of Susan T. Cruit, Deceased. Adni., 

No. 10066. 

Upon consideration of the petition of Kate Dean Owen, the ex¬ 
ecutrix and also the residuary legatee under the last will and testa¬ 
ment of Catlierine E. Owen, deceased, and it appearing to tlie court 
that said last will and testament has been duly admitted to record 
and probate in tlie office of the register of wills of the District of 
Columbia and letters testamentary issued to said Kate Dean Owen, 
with a S[)eciai bond filed and duly approved by tlie court to [lay 
debts and legacies, it is tliis 29th day of November A. D. 1901, by 
tlie court ordered, tliat the said Kate Dean Owen be and slie is 
liereb}' substituted and made party hereto as contestant and as 
caveator in place of the said Catherine E.Owen, now deceased. 
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against the paper-writing filed and alleged to be the last will and 
testament of the Susan T. Cruit, deceased, and this matter is set for 
hearing on Friday the 13 da}^ of December 1901, at ten (10) 
o’clock a. m. provided a copy of tlijs .order is served on the parties 
in interest on or before tlie 5 day of December 1901 by Chapin 
Brown the attorney for said Kate Dean Owen. 

JOB BARNARD, Justice. 

(Endorsement: In the matter of tlie estate of Susan T. Cruit, de¬ 
ceased. Order substituting the petition—Kate Dean Owen, executrix 
&c., as |)arty contestant and caveator,in place of Catherine E. Owen, 
deceased. "Filed Nov. 29, 1901. Louis A. Dent, register of wills, 
D. C.) 


23 In the Supreme Court of the District of Columbia, Holding a 
Special Term for Orphans’ Court Business. 

In the Matter of the Estate of Susan T. Cruit, Deceased. Adm., 

No. 10066. 

Upon consideration of the petition of Kate Dean Owen, the execu¬ 
trix and also the residuary legatee under the last will and testament 
of Catherine E. Owen, deceased, and it appearing to the court that 
said last will and testament has been duly admitted to record and 
probate in the office of the register of wills of the District of Colum¬ 
bia and letters testamentary issued to said Kate Dean Owen, with a 
special bond filed and duly approved by the court to pay debts and 
legacies, it is this 29th da}'' of November A. D. 1901, by tlie court 
ordered, that the said Kate Dean Owen be and she is liereby substi¬ 
tuted and made party hereto as contestant and as caveator in place 
of the said Catherine E. Owen, now deceased, against the paper¬ 
writing filed and alleged to be the last will and testament of the 
Susan T. Cruit, deceased, and this matter is set for hearing on Fri¬ 
day the 13 day of December 1901 at ten (10) o’clock a. m. provided 
a copy of this order is served on the parties in interest on or before 
the 5 day of December 1901 by Chapin Brown, the attorney for said 
Kate Dean Owen— 

JOB BARNARD, Justice. 

We, the undersigned, acknowledge receipt of a copy of the above 
order. 

CRAMMOND KENNEDY, 

Att^y for Humane Society. 

CARLISLE & JOHNSON, 

Atfys for Emergency Hospital. 

GORDON & GORDON, 

AWy- for E. F. Mackall, 

T. W. Widdecombe, Jessie Owen Gugle. 

E. H. THOMAS, 

AWy for A. E. J. Ch'uit. 
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24 Supreme Court of the District of Columbia, Holding a Special 

Term for Orphans’ ( 'Ourt Business. 


Office 


OF THE Register of Wills, 1 . 

District of Columbia, j ^ 


I hereby certify that the aforegoing is a true copy of the original 
order substituting executrix as party contestant and caveator in 
])lace of Catherine E. Owen deceased, filed and recorded in the office 
of the register of wills for the District of Columbia, In re estate of 
Susan T. (-ruit, deceased. 

Witness my hand and the seal of the supreme court of the District 
of Columbia, special term for orphans’ court business, this 30th day 
of November, A. D. 1901. 

[seal.] LOUIS A. DENT, 

Register of Wills, District of Columbia. 


(Endorsement of .service of copy of the order of the court passed 
November 2l)th, 1901, by all of the interested parties. Filed Dec. 
11, 1901. Louis A. Dent, register of wills, D. C.) 


25 In the Supreme Court of the District of Columbia, Holding 

an Orphans’ Court. 

In the iMatter of the Estate of Susan T. Cruit, Deceased. No. 1006G. 


The answer of Evanina F. Mackall to the petition <& the amended 
petition of Catharine E. Owen filed herein and to the petition of 
Kate Dean Owen, revSpectfully shows: 

That on ^larcli 9th, 1901, tlie said Catharine E. Owen filed her 
petition in which she stated that Susan T. Cruit had departed this 
life in the District of Columbia, being at the time domiciled therein, 
intestate, and asking that letters of administration issue to the said 
petitioner, she being the eldest sister of the deceased, who was 
unmarried. 


That in response to the said petition Ann E. J. Cruit, the sister of 
the deceased, came in by way of answer, and denying that the said 
Susan T. (h-uit had died intestate, offered a certain paper-writing as 
a will of tlie said Susan, and asked probate of same. That in reply 
to said answer and prayer for probate, the said Catharine E. Owen 
filed an amended petition in which she denied that said paper so 
offered was a testamentary paper or tljat the same could be so con¬ 
sidered by the court. 

That subsequently to the filing of said amended [)etition and 
answer, the said Catharine E. Owen died, and the said petitioner 
Kate Dean Owen was api)ointcd executrix of her estate, the .said 
(•atharine having died testate. 

Further answering this respondent says; tliat wliile she 
2() believes that the said paper offered, expresses the disposition 
that the said 8usan T. Cruit desired made of her estate, she 
is not able to say whether the said paper is, or is not, in law, of tes- 
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tarrientaiy sufficiency, and she is advised by counsel that the deter¬ 
mination of the matter is one for the court. 

She tlierefore i)rays that such orders or decrees may be passed by 
the court in the premises as may be necessary and required to de¬ 
termine the legal effect and character of the paper offered, as afore¬ 
said, as the will of the said Susan T. Cruit, and that should said 
paper be admitted to probate that letters testamentary issue to Ann 
E. J. Cruit. 

1 swear that I have read the answer by me subscribed, and that I 
know the contents thereof; that the facts therein stated of m}'’ per¬ 
sonal knowledge are true, and that the facts stated upon information 
and belief, I believe to be true. 

EVANINA F. MACKALL. 


GORDON & GORDON, Attorneys. 


Subscribed and sworn to before me this — day of December A. D. 


1901. 


EVANINA F. MACKALL. 


Verification waived. 

CHAPIN BROWN, 

Atfy for Petitionerj Kate Dean Owen. 


(Endorsement: Estate of Susan E. Cruit. Answer of E. R. 
Mackall. Filed Dec. 13, 1901. Louis A. Dent, register of wills, 
D. C.) 


27 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

In the Matter of the Estate of Susan T. Cruit, Deceased; No. 

10066, Administrations. 

On March 9, 1901 Catherine E. Owen filed a petition in this pro¬ 
ceeding wherein she stated, that Susan T. Cruit died December 31, 
1900, intestate, possessed of personal property amounting to about 
115,000, in Government bonds, bank stock, &c., and that she left as 
her next of kin, Ann E. J. Cruit, and said Catherine E. Owen, her 
sisters, tlie said petitioner being the older of the two. 

She prayed for letters of administration to be granted to her and 
to Chapin Brown, Esq., her attorney. 

To this petition the other sister, Ann E. J. Cruit, filed an answer ; 
and in this she stated, that said decedent did not die intestate, but 
that she wrote and preserved a testamentary paper, which expressed 
her will at the time of her death, in respect to the disposition of her 
property, and wlfich the respondent filed with her answer, and de¬ 
sired to carry out. She prayed to have said paper-writing admitted 
to probate and record ; and that said Catherine E. Owen, be required 
to answer so much of the paper filed by her as propounded said 
writing as the last will of decedent; and if objection should be 
made thereto, then that issues be framed for trial by a juiy. 
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Said alleged will is as follows: 

“ 1. 5 thoasaiid 4 per cent. Government bond- in memory of my 
parents, Robert and Catherine Cruit, two thousand dollar 4 


B. E. c. 


28 per cent, in memory of my sister Mary Louisa Cruit, one 

one 

tiiousand 3-G5 District bond to Emergency hospital, [one]* 
thousand 3-G5 District bond to the Society for the Prevention of 


niece 


(haieltv to Animals. One thousand dollar bond to my [cousin]* 
Nina F. Mackall, one thousand bond to my cousin Thomas W. Widde- 

one hundred dollars to Kate I). Owens, 

combe, xv one liundred dollars to Jesse L. Cugle. Whatever remain- 

share 

der of Goveriiinent bond, my [lialf share]* of bank stock, my half 
share insurance stock [to]* T my sister Annie E. J. Cruit.” 

By way of replication to tlie answer of Ann E. J. Cruit, and and 
as a further petition, said Catlierine E. Owen filed a paper, April 
IG, 1901, and stated tlierein, substantially, among other things, that 
her interest would be injuriously affected by the allowance of said 
alleged or pretended will, and she, therefore prayed leave to file 
said })aper as her caveat against the said alleged or pretended will; 
that said paper-writing was never intended by the said Susan T. 
Cruit to be her last will and testament; that it is not a testamentary 
paper; that her grounds of objection to said pretended will were: 

1. It was not a paper-writing of a testamentary character ; 

2; That it was not the last will and testament of said Susan T. 
Cruit; 

3 ; That it was never executed by said Susan T. Cruit as and for 
her last will and testament; 

4; If executed at all by said decedent, that it was so executed 
under the undue influence, importunities, suggestions and pursua- 
sions of some person or persons unknown to the petitioner; 

5; That it is void for uncertainty and vagueness in its provis¬ 
ions ; 

29 G. That there are no sucli institutions as the said Emer¬ 
gency hos{)ital and the Society for the Prevention of Cruelty 
to Animals. 

In view of the delay to be caused by a contest, she asked for the 
appointment of collectors, and also pra 3 ^ed that said alleged will bo 
refused probate; that before issues should be framed, that the court 
should take testimony and determine whether said paper-writing 
was of a testamentarv character; that if the court sliould determine 
it was of such a character, or should be in doubt about it, then that 
issues should be framed for trial by a jury as to the validity of said 
alleged will; that all the beneficiaries named in said paper-writing 
be cited to a[)pear an<l answer the said petition; that if the court 
should determine said paper-writing was not of a testamentary char¬ 
acter, then that letters of administration issue forthwith to petitioner 
and Chapin Brown; and tliat she have general relief. 


Wonis and figures enclosed in brackets erased in copy.J 
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To this further petition of Mrs. Owen, said Ann E. J. Cruit and 
Thomas W. Widdicombe filed their joint and several answer, and 
stated therein that said paper-writing was testamentary in character, 
and was the last will of said deceased ; that it was not procured by 
undue influence; and they refer to and adopt the answer of said 
Ann E. J. Cruit to the original petition. 

The original petitioner, Catherine E. Owen, died May 14,1901, 
and on her own petition, Kate Dean Owen, as her executrix and sole 
residuary legatee, was substituted as party contestant and as caveator 
in place of said Catherine E. Owen, deceased. 

Evanina F. Mackall filed an answer to said several petitions, and 
prayed that the court would pass such decrees as might be neces¬ 
sary to determine the legal effect and character of said paper; 

30 and if admitted to probate, that letters be issued to said Ann 
E. J. Cruit. 

The Washington Humane Society also filed a petition herein 
averring tluit is was a corporation, originally incorporated by the 
name of the Association for the Prevention of Cruelty to Animals, 
and that it is known and called in this District by the name of the 
Society for tlie Prevention of Cruelty to Animals. 

It prays for the probate of said paper as the will of said Susan T. 
Cruit and for general relief. 

On this record the question is. Shall issues be now framed and set 
for trial by a jury, touching the various matters of difference relat¬ 
ing to the said alleged will? or shall the court proceed to hear testi¬ 
mony and determine from that whether the paper is, or is not, of a 
testamentary cliaracter, before framing issues? 

If the law requires all the elements of a will of personal property 
to appear on the writing itself, I should feel compelled to hold that 
the paper here offered for probate was not of a testamentary charac¬ 
ter, and should refuse to direct issues to be framed as pra^^ed; but 
if the testamentary character of a writing can be shown by proof of 
facts and circumstances not reduced to writing, but depending upon 
the testimony of witnesses, then the query at once arises, as to the 
best or most orderly way of ascertaining such facts; and whether as 
matter of riglit, either party may demand a juiy to try sucli issue. 

Lor<l Chancellor Hardwicke in the case of Ross v. Ewer 3 xltkvns, 
163, decided in 1744, used this language as to a testamentary paper: 

There is nothing that requires so little solemnity as the making 
a will of personal estate according to the ecclesiastical laws of this 
realm, for there is scarcely any paper-writing which they will not 
admit as such.” 

31 In the case of the Visitors of the Free Scliool vs. Bruce, 1 
Harris & McHenry, 510, the draft of a will not signed, or 

witnessed, or dated, and the name of the executor left blank, was 
still field to be a will of personal estate, by reason of the acts and 
declarations of the decedent, she having so considered it. The proof 
of such adoption or consideration was made by the testimony of wit¬ 
nesses, and not by any writing of the testatrix. 

A similar paper was so held, in case of Watts, et al. vs. Public 
Administrator, 4 Wendell, 168. 

3—1250a 
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The question, liowever, now before the court is not whether this 
paper is a last will and testament, but how shall that question be 
tried and determined? 

It is claimed by tlie counsel for the caveator, that the paper itself 
is so fragmentary and vague, that it cannot in any event be prop¬ 
erly classed as a testamentar}" paper. It is true, that it is not desig¬ 
nated as a will b}^ any language contained in it; and also that the 
two provisions or statements first named in it, seem to bo meaning¬ 
less, but leaving them out of consideration, the remaining portion of 
the paper is such as might be used in a will, and if so used, would 
be sufficient to dispose of all Government bonds, bank stock and in¬ 
surance stock owned b}^ the decedent. 

The parties by their i)leadings, have certainly readied a point 
wherein they are at issue, concerning the testamentary character of 
this paper, and as to the undue influence. 

If the court should proceed to take depositions in the matter, and 
from such evidence conclude that the paper was testamentary in 
character, then issues as to its execution and as to undue influence, 
would have to be framed and set for trial before a jury. 

32 As the statute seems to contemiilate sucli a trial for all is¬ 
sues of fact, when raised by the parties in this court, and such 
trial is requested ; and as tliejssue as to the testamentary character 
of the paper, is one so closely related to the other issues made, and 
one that can be tried by a jury with them, I think it would be a 
matter of economy of time for all concerned, and a more satisfactory 
method of procedure, to frame issues covering all the disputed 
points, and have them all tried by the jury together. A verdict 
properly rendered, would settle all the controversy, and the estate 
could then be administered without further delay. 

The reports of Maryland courts cited in argument seem to 
authorize such practice, but looking at the statute now in force, sec¬ 
tions 139, 140, 142, of the act of March 3, 1901, known as the Code 
of this District, I should not hesitate to say, that such practice would 
seem to be best considering the interests of all parties, and that it 
was authorized by the provisions of said sections. 

I will, therefore, sign an order framing issues covering all the 
material matters disputed by the parties in the pleadings herein. 

JOB BARNARD, Justice. 

(Endorsement: In re estate of Susan T. Cruit. Opinion of Justice 
Barnard as to framing issues for trial by jury. Filed Jan. 17, 1902. 
Louis A. Dent, register of wills, D. C.) 


33 In the Supreme Court of the District of Columbia. 

In the Matter of the Estate of Susan T. Cuuit, Deceased. Ad in., 

No. 10066. 

This cause came on to be heard upon the petition of Catherine E. 
Owen filed in the office of the register of wills on the 9th da}'^ of 
March 1901, praying for letters of administration on the estate of 
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Susan T. Cruit, deceased ; and u[)oii the petition of Ann E. J. Cruit 
filed on the 21st day of March 1901, alleging that the said Susan T. 
Cruit did not die intestate and propounding a certain paper-writing 
filed along with the said petition of the said Ann E. J. Cruit on the 
21st day of March 1901, to be the last will and testament of the 
decedent, Susan T. Cruit, and praying that if objections should be 
made thereto that issues be framed fora trial by jury; and upon 
the further petition and answer of the said Catherine E. Owen filed 
on the 16th day of April 1901, stating that the interests of the said. 
Catherine E. Owen would be injuriously affected by the allowance 
of the said paper-writing as the last will and testament of the said 
Susan T. Cruit, deceased, and praying for leave to file the last- 
mentioned petition and answer as her caveat against the said paper¬ 
writing ; and also upon the answers of the said Ann E. J. Cruit and 
Thomas W. Widdicombe and Evanina F. Mackall, Jessie Owen 
Cugle, The Washington Humane Society and The Central Dis¬ 
pensary and Emergency Hospital; and also upon the peti- 

34 tion of Kate Dean Owen alleging the death of the said Cath¬ 
erine E. Owen and also alleging that she is the sole executrix 

and sole residuary legatee under the last will and testament of the 
said Catherine E. Owen, and on which last-mentioned petition an 
order was passed substituting the said Kate Dean Owen in place of 
the said Katherine E. Owen as party contestant and as caveator 
against the said ^paper-writing. The cause was argued by counsel 
of the respective parties and duly considered b}^ the court, where¬ 
upon it is, tliis 14th day of Februaiy 1902, adjudged, ordered and 
decreed that the following issues be, and the same are, hereby 
framed for trial by juiy: 

1. Wliether the said paper-writing filed in the office of the regis¬ 
ter of wills on the 21st day of March 1901, is of a testamentary 
character. 

2. Whether tlie said paper-writing is the last will and testament 
of the said Susan T. Cruit, deceased. 

3. Whether the said paper-writing was ever executed by the said 
Susan T. Cruit as and for her last will and testament. 

4. Whetlier, if said paper-writing was executed at all by decedent, 
was it so executed under the undue influence, importunities, sugges¬ 
tions and persuasions of some person or persons. 

5. Wliether the said Susan T. Cruit, deceased, at the time she 
wrote the paper alleged to be her last will and testament, intended 
the same as a complete testamentary paper in the form in which 
it is. 

6. Whether, if at the time the said paper-writing alleged to be 
the last will and testament of Susan T. Cruit, deceased, was written 
by her, she intended to Complete the same, she subsequently aban¬ 
doned such intention, and recognized and adopted said paper as 
her last will and testament in its present shape. 

7. Whether, if said paper-writing alleged to be the last will 

35 and testament of Susan T. Cruit, deceased, was written by her as 
a draft of a will from which she intended to have a more 



20 ANN JC. J. CUUIT VS. KATE DEAN OWEN, EXECUTillX, ETC. 

formal will prepared and executed, she was subsequently prevented 
from carrying such purpose into eftect by sickness and death, with¬ 
out any change of intention in regard to the provisions of tier will 
contained in said paper. 

/\nd it is further ordered bv the court that the time-if trial of the 
above-mentioned issues is fixed for the 6th dav of March 1902, at 
the hour of ten o’clock, and that at least ten days prior to the time 
of trial a duly certified copy of the above-mentioned issues shall be 
served upon the said Ann E. J.Cruit, the said Kate Dean Owen, the 
said Evanina F. Mackall, tlie said Thomas W. Widdicombe, the said 
Jessie Owen Cugle, the said Washington Humane Society and the 
said Central Dispensarv and Emergencv hospital. 

JOB BARNARD, Justice. 

(Endorsement: fn the matter of the estate of Susan T. Cruit, dec’d. 
Order framino: issues and fixing date for trial. Filed Feb. 14,1902. 
Louis A. Dent, register of wills, D. C., dark of the probate court.) 

36 Thursday, March 6, 1902. 

In the Matter of the Will of Susan T. Cruit, Deceased. Probate, 

10066. 

This cause coming on to be heard it is ordered, by the court, that 
the trial of the issues in this case be and it is hereby continued until 
Thursdav the 20th dav of March A. D. 1902. 

(Endorsement: Order.sontinuing trial of i.ssues until M’ch 20,1902. 
Filed Mar. 6, 1902. Louis A. Dent, register of wills, D. C., clerk of 
the probate court.) 

37 Thursday, 3Iarch 20, 1902. 

Ill the Matter of the Will of Susan T. Cruit, Deceased. Probate, 

No. 10066. 

This cause coining on to be heard it is ordered by the court, coun¬ 
sel consenting, that tlie trial of the issues in said cau.se, be and it is 
herebv continued until Thursdav the 8th dav of May A. D. 1902. 

(Endorsement: Minutes. Filed Mar. 20, 1902. Register of wills, 
D. C., clerk of the probate court, D. C.) 

38 Thursday, 3Iay 8, 1902. 

Supreme Court of the District of Columbia, Holding a Probate 

Court. 

In the Matter of the Will of Susan T. Cruit, Deceased. No. 10066, 

Adm. Doc. 28. 

This cause coming on to he heard it is ordered by the court, coun- 
Sid consenting, that the. trial of the issues in said cause be and it is 
hereby continued until Monday May 12, A. J). 1902. 
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Endorsement: Estate of Susan T. Cruit. Order continuing trial 
of issues until May 12, 1902. Filed May 8, 1902. Louis A. Dent, 
register of wills, D. C., clerk of the probate court. 


39 In the Supreme Court of the District of Columbia. 

In the Matter of the Estate of Susan T. Cruit, Deceased. Adm., 

No. 10066. 


This cause came on to be heard upon the petition of Catherine E. 
Owen filed in the office of the register of wills on the 9th day of 
March 1901, praying for letters of administration on the estate of 
Susan T. Cruit, deceased ; and upon the petition of Ann E. J. Cruit 
filed on the 21st day of Marcli 1901, alleging that the said Susan T. 
Cruit did not die intestate and propounding a certain paper-writing 
filed along with the said petition of the said Ann E. J. Cruit on the 
21st day of March 1901, to be the last will and testament of the de¬ 
cedent, Susan T. Cruit, and pra^dng that if objections should be 
made thereto that issues be framed for a trial by jury; and upon the 
further petition and answer of the said Catherine E. Owen filed on 
the IGtli day of April 1901, stating that the interests of the said 
Catherine E. Owen would be injuriously affected by the allowance 
of the said paper-writing as the last will and testament of the said 
Susan T. Cruit, deceased, and pra^nng for leave to file the last-men¬ 
tioned petition and answer as her caveat against the said paper- 
writing; and also upon the answers of the said Ann E. J. Cruit and 
Thomas W. WiddicombeandEvanina F. Mackall, .Jessie 0wen Cugle, 
the Washington Humane Society and the Central Dispensary and 
Emergency Hospital; and also upon the netition of Kate 
40 Dean Owen alleging the death of the said Catherine E. Owen 
and also alleging that she is the sole executrix and sole re¬ 
siduary legatee under the last will and testament of the said Cathe¬ 
rine E. Owen, and on which last-mentioned petition an order was 
passed substituting the said Kate Dean Owen in place of the said 
Catherine E. Owen as part}^ contestant and as caveator against the 
said paper-writing. The cause was argued by counsel of the re¬ 
spective parties and duly considered by the court, whereupon it is 
this 14th day of February 1902, adjudged, ordered and decreed that 
the following issues be, and the same are, hereb}^ framed for trial by 

jury : 


1. Whether the said paper-writing filed in the office of the 
register of wills on the 21st day of March 1901, is of a testamentary 
character. 

2. Whether the said paper-writing is the last will and testament 
of the said Susan T. Cruit, deceased. 

3. Whether the said paper-writing was ever executed by the said 
Susan T. Cruit as and for her last will and testament. 

4. Whether, if said paper-writing was executed at all by dece¬ 
dent, was it so executed under the undue influence, importunities, 
suggestions and persuasions of some person or persons, 
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5. Whether the said Susan T. Cruit, deceased, at the time she 
wrote the paper alleged to be her last will and testament, intended 
the same as a comi)lete testainentary paper in the form in which 
it is. 

6. Whether, if at the time the said paper-writing alleged to be the 
last will and testament of Susan T. Cruit, deceased, was written by 

her, she intended to complete the same, she subsequently 
41 abandoned such intention, and recognized and adopted said 
paper as her last will and testament in its present shape. 

7. Whether, if said paper-writing alleged to be the last will and 
testament of Susan T. (Jruit, deceased, was written by her as a draft 
of a will from which she intended to liave a more formal will pre¬ 
pared and executed, she was subsequently prevented from carrying 
such purpose into effect by sickness and death, without an}'’ change 
of intention in regard to the provisions of her will contained in said 
paper. 

And it is further ordered by the court that the time of trial of the 
above-mentioned issues is fixed for the 6th dav of March 1902, at the 
liour of ten o^clock, and that at least ten days prior to the time of 
trial a duly certified copy of the above-mentioned issues shall be 
served upon the said Ann E. J. Cruit, the said Kate Dean Owen, 
the said Evanina F. Mackall, the said Thomas W. Widdicombe, the 
said Jessie Owen Cugle, the said Washington Humane Society and 
the said Central Dispensary and Emergency Hospital. 

* JOB BARNARD, Justice. 


42 Supreme (.-ourt of the District of Columbia, Holding a Probate 

Court. 

Estate of Susan T. Cruit. No. 10066, Administration. 

To Ann E. J. Cruit, Thomas W. Widdicombe, Evanina F. Mackall, 

The Washington Humane Society, Central Dispensary and Emer¬ 
gency Hospital: 

You are herebv notified that tlie issues heretofore framed in this 
case relating to the validity of the paper-writing, purporting (o be 
the last will and testament of Susan T. Cruit, deceased, will be tried 
in this court on Thursday the 6th day of March, 1902, at 10 o’clock 
a. m. 

A copy of said issues is hereto annexed. 

Witnes the Honorable Edward F. Bingham, chief justice of said 
court, this 21st dav of Februarv, A. D. 1902. 

[seal.] Attest: LOUIS A. DENT, 

Registe)' of Wills for the District of Columbia, 

Clerk of the Probate Court. 

CHAPIN BROWN, 

N. B.—This notice must be served at least ten clear days prior to 
the date of trial. 
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(Endorsement: 1st fold: Notice of trial of issues. Issued Feb. 
21, 1902. Date of trial, March G, 1902. Served the within notice 
and copy of issues on Gordon & Gordon, att’y- for E. F. Mackall. 
Filed Mar. 7, 1 ‘j 02. Louis A. Dent, register of wills, D. C., clerk of 
probate court. 2nd fold : Copy of notice of trial of the within issues 
and copy of the issues served upon the undersigned, and service 
acknowledged Feb’y 21,^1902. Gordon & Gordon, attorney-for E. F. 
Mackall. Carlisle & Johnson, attorney- for Emergency Hospital. 
Crammond Kennedy, attorney for Washington Humane Society^ 
E. H. Thomas, attorney for Ann E. J. Cruit. Thos. W. Widdicombe, 
per E. H. Thomas. Feb. 21, 1902. Ciias. H. Bauman, att^y for 
Jessie Owen Cugle. Chapin Brown, att’}^ for Kate Dean Owen. 
Filed Mar. 7,1902. Louis A. Dent, register of wills, D. C., clerk of 
probate court.) 

43 Monday, May 12,1902. 

In the Matter of the Will of Susan T. Ckuit. Probate, No. 10066. 

\ 

This cause coming on to be heard it is ordered by the court, with 
consent of the justice holding criminal court number two (2) that the 
issues in said cause be tried by the jury summoned and now in at¬ 
tendance upon that court; whereupon, upon consideration thereof, 
it is further ordered hv the court that the caveatees Ann E. J. Cruit, 
Thomas W. Widdecombe and The Washington Humane Society 
shall be plaintiffs and that the caveator Kate Dean Owen, who is 
substituted as party contestant and as caveator in place of Cather¬ 
ine E. Owen, deceased, shall be defendant in the trial of said issues ; 
whereupon come here as well the caveatees by their attorneys E. H. 
Thomas and William G. Johnson, Esquires, as the caveator by her 
attorneys Chapin Brown and J. Paul Earnest Esquires and a jury 
of good and lawful men of the District of Columbia, to wit: 

Henry J. Miller James F. Barbour 

Alexander M. Cole Henrv C. Emrich 

Ernest Burgdorf Charles M. Gates 

Ernest C. Dahler George Hammer 

Julian S. Freeman George Maier 

James A. O’Brien Charles F. Nesbit, 

who, being duly sworn to try and true answers make to said issues, 
after hearing the evidence in part, are respited until the regular 
meeting of the court tomorrow. 

(Endorsement: Estate of Susan T. Cruit. Order as to trial of 
issues. Filed May 12,1902. Louis A. Dent, register of wills, D. C., 
clerk of probate court.) 
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44 Thursday, May 15, 1902. 

Ann E. J. (^ruit et al., Pl’t’fFs, 1 

vs. V Probate, 10060. 

Kate Dean Owen, DefeiKlant. ) 

Now again come here tlie parties aforesaid in manner aforesaid 
and tlie same jury that was respited yesterday who, after the case is 
given them in charge, upon their oath say : 

In answer to the tirst issue: Whether the said paper-writing filed 
in the ofiice of the register of wills on the 21st day of March 1901 is 
of a testamentary character? Tliey answer, it is not. 

In answer to the second issue: Whetlier the said paper-writing 
is the last will and testament of the said Susan T. Omit, deceased? 
Tliey answer, it is not. 

In answer to the the tliird issue: Whether the said paper-writing 
was ever executed hv tlie said Susan T. Cruitas an<l for her last will 
and testament? Tliey answer, it was not. 

In answer to the fourth issue: Whetiier, if said paper-writing was 
executed at all hv decedent, was it so executed under the undue in¬ 
fluence, importunities, suggestions, and [lersuasio’is of some person 
or persons? They answer, no. 

In answer to the fifth issue: Whether the said Susan T.Cruit,de¬ 
ceased, at the time she wrote the [laper allegeil to he her last will 
and testament, intended the same as a complete testamentary paper 
in the form in wliich it is? They answer, slie did not. 

In answer to the sixth issue: Whether, if at the time tlie 

45 saicl [)a[)er-writing alleged to he the last will and testament of 
Susan T. (’ruit, deceased, was written In' her, siie intended to 

complete the same, she suhsequently abandoned such intention, 
and recognized and adopted said paper as her last will and testa¬ 
ment in its [iresent slnqie? They answer, she did not. 

In answer to the seventh issue: Whether, if said paper-writing 
alleged to he the last will and testament of Susan T. Cruit, deceased, 
was written hv her as a draft of a will from whicli she intended to 

me 

have a more formal will [irepared and executed, she was suhse¬ 
quently [irevented from carrying such purpose into elfect by sick¬ 
ness and death, without any change of intention in regard to the 
provisions of her will contained in said paper ? They answer, it was 
intended as such draft, and she was not prevented by sickness 
and death from having a more formal will prepared and executed. 


(Endorsement: Verdict breaking will. Filed May 15, 1902. 
Louis A. Dent, register of wills, D 0., clerk of probate court.) 
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46 In the Supreme Court of tlie District of Columbia, Holding a 

Special Term for Probate Business. 

In the Matter of the Estate of Susan T. Cruit, Deceased. Adm., 

No. 10066. 

Order. 

It appearing to the satisfaction of the court that the issues set for 
trial by jury in the above-entitled cause were found by the jury as 
follows, to wit: the first issue, to wit: Whether the said paper-writ¬ 
ing filed in the office of the register of wills on the 21st day of 
March 1901, is of a testamentary character?, was found by the jury 
in the negative, that is, that “ it is not,’^ as appears by their answer 
to the said issue; and tliat the second issue, to wit: Whether the 
said paper-writing is the last will and testament of the said Susan 
T. Cruit, deceased?, was found b}^ the jury in the negative, that is, 
that “ it is not,^’ as appears by their answer to said second issue ; 
and that tlie third issue, to wit: Whether the said paper-writing 
was ever executed by the said Susan T. Cruit as and for her last 
will and testament?, was found by the juiy in the negative, that is, 
that “ it was not,’’as appears by their answer to said third issue; 
and the fourth issue, to wit: Whether if said paper-writing was 
ever executed at all, by decedent, was it so executed under 
the undue influence, importunities, suggestions and persuasions 
of some person or persons?, was found by the jury under flie 
direction of the court, in the negative, as appears by their 

47 answer to said fourth issue, the caveators at the trial having 
abandoned said issue, and there having been no evidence 

offered concerning said last-mentioned fourth issue; and that the 
fifth issue, to wit: Whether the said Susan T. Cruit, deceased, at the 
time she wrote the paper alleged to be her last will and testament, 
intended the same as a complete testameiitaiy paper in the form in 
which it is?, was found by the jury iii the negative, that is, that “ she 
did not,” as appears by their answer to said fifth issue; and that 
the sixth issue, to wit: Whether, if at the time the said paper-writing 
alleged to be the last will and testament of Susan T. Cruit, deceased, 
was written by her, she intended to complete the same, she subse¬ 
quently abandoned such intention and recognized and adopted said 
paper-writing as her last will and testament in its present shape?, 
was found by the jury in the negative, that is, that “she did not,” 
as appears by their answer to said sixth issue; and that the seventh 
issue, to wit: Whether, if said paper-writing alleged to be the last 
will and testament of Susan T. Cruit, deceased, was written by her 
as a draft of a will from which she intended to have a more formal 
will prepared and executed, she was subsequently prevented from 
carrying such purpose into effect by sickness and death, without 
any cliange of intention in regard to the provisions of her will con¬ 
tained in said paper?, the jury found that “ it was intended as such 
draft, and she was not prevented by sickness and death from hav¬ 
ing a more formal will prepared and executed/’ as appears by their 
4—1250a 
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answer to said seventli issue; and the caveatees, the plaintiffs, hav¬ 
ing filed a motion to set aside the verdict of the jury and grant a 
new trial, and sai<l motion having been argued by tlie attorneys for 
the said plaintiffs, and submitted to and considered the court, it is 
this 6tli day of June A. D. 1902, by the court, adjudged, ordered 
and decreed, tliatthe said motion be, and the same is, hereby denied 
and overruled ; that the said paper-writing filed in the office of the 
register of wills on the 21st da}^ of March 1901, be, and the 

48 same is, hereby denied probat- and record and that the petition 
of Ann E. J. Cruit and any and all other petitions and answers 

filed in the office of the register of wills praying the admission of 
said paper-writing to probat- and record, be, and the same are, 
hereby denied. 

JOB BARNARD, Justice. 

Endorsement: In the matter of the estate of Susan T. Cruit, dec’d. 
Order and decree overruling motion for new trial and denying pro¬ 
bat- and record of paper-writing filed in register of wills office M’ch 
21, 1901, and denying petitions and answers praying admission 
thereof to probat- and record. Filed Jun- 6, 1902. Louis A. Dent, 
register of wills, D. C., clerk of the probate court. 

49 In the Supreme Court of the District of Columbia, Holding a 

Special Term for Orphans’ Court Business. 

In re Estate of Susan T. Cruit, Deceased. 

Now comes Ann E. J. Cruit and appeals to the Court of Appeals 
from the decree of this court passed on the 6th day of June 1902 
refusing probate and record to the paper alleged by her to be the 
last will and testament of said deceased as to personal estate. 

E. II. THOMAS, 

Ail^y for Ann E. J. Omit. 

Endorsment: No. 10066. In re estate of Susan T. Crnit. Appeal. 
Filed June 16th, 1902. Louis A. Dent, register of wills, D. C., clerk 
of the probate court. 

50 Supreme Court of the District of Columbia, Holding a Pro¬ 

bate (Jourt. 

Ann E. J. Cruit ] 

vs. I No. 10066, Adminis- 

Kate Dean Owen, Executrix of the Estate f tration. 

of Catherine E. Owen, Deceased. J 

Know all men by these presents, that we, Ann E. J. Cruit as prin¬ 
cipal, and Luke C. Strider as surety, are held and firmly bound 
unto the above-named Kate Dean Owen executrix of the estate of 
Catherine E. Owen deceased in the full sum of two hundred dollars, 
to be paid to the said Kate Dean Owen executrix as aforesaid her 
executors, administrators, successors or assigns; to which pay men t 
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t \ to I11 cX(5Gj we bind ourselves, and each of us, jointly 
and severally, and our and each of our heirs, executors, adminis¬ 
trators, successors and assigns, firmly by these presents. 

Sealed with our seals, and dated this 19th day of June, in the 
year of our Lord one thousand nine hundred and two. 

Whereas, the above-named Ann E. J. Cruit has prosecuted an ap¬ 
peal to the Court of Appeals of the District of Columbia, to reverse 
the decree rendered in the above suit by the said supreme court of 
the District of Columbia: 

Now, therefore, the condition of this obligation is such, that if the 
above-named Ann E. J. Cruit shall prosecute her said appeal to 
effect, and answer all and costs if she shall fail to make good her 
plea, then this obligation shall be void; otherwise, the same shall be 
and remain in full force and virtue in law. 

ANN E. J. CRUIT. [seal.] 
LUKE C. STRIDER. [seal.] 

Signed, sealed and delivered in the presence of— 


Approved : June 19, 1902. 

JOB BARNARD, Justice. 

I consent to the approval of this bond. 

CHAPIN BROWN, Attorney. 

fEndorsement: Estate of Susan T. Cruit, deceased. Ann E. J. 
Cruit vs. Kate Dean Owen, executrix. Appeal bond. Approved 
June 19, 1902. Filed Jun- 19, 1902. Louis k. Dent, register of 
wills, D. C.) 

51 III the Supreme Court of the District of Columbia, Holding 
a Special Term for Orphans’ Court Business. 

In re Estate of Susan T. Cruit, Deceased. 

Chapin Brown, Esq., att’y for Kate Dean Owen, executrix & cave¬ 
ator in said cause. 

Sir: You will please take notice that I have this day filed with 
the register of wills proposed bill of exceptions, in this cause, copy 
of which is hereto attached, and that I will on the 12th day of July, 
1902 present the same to the justice who presided at the trial for set¬ 
tlement, or as soon thereafter as counsel can be heard whenever he 
shall be present. 

July 2, 1902. 

E. H. THOMAS, 

Ait'y for Ann E. J. Cruit, Gaveatee. 

Service of copy of this notice and copy of proposed bill of excep¬ 
tions received this 2nd dav of July 1902. 

J. P. EARNEST, 

CHAPIN BROWN, 

Atf^ys, &c. 
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52 In the Hupreme Court of tiie District of Columbia, Holding 

Special Term for Orphans’ Court Business. 

In re the Estate of Susan T. Cruit, Deceased. 

Bill of Exceptions. ^ 

Be it remembered that tlie above-entitled cause came on for trial 
on the twelfth dav of Mav, 1902, before Mr. Justice Barnard and a 

Tliereupon, the court ordered that the caveatees be made plain¬ 
tiffs, and the caveators defendants. 

Thereupon, after the said jury had been duly empanneled and 
sworn, the plaintiffs, to maintain the issues on their part joined, pro¬ 
duced John B. Wight, as a witness, who testified as follows: 

That he is a member of the cor[)oration known as the Central 
Dispensary and Emergency hospital, and has been connected tliere- 
with since 1894; that said institution goes generally by the name 
of the Emergency hospital, and is so described in the public press; 
that there is a hospital on the hill, on Delaware avenue, which at 
one time called itself the Emergency hos[)ital, but when their at¬ 
tention was called to the fact that that was the corporate name of 
the sai<l Central Dis[)ensary and Emergency hospital, they 

53 changed their name to the Casualty hospital, and that that 
occurred two or three years ago. 

On cr(»ss-examillation the witness testified that he could not tell 
the exact vlate when the Central Dispensary and Emergency hos- 
[)ital was incorporated ; that it was incorporated under the laws of 
the District of Columbia prior to 1894 ; that witness was not one of 
the incorporators; that the said Casualty hosiiital had been recently 
incor[)orated—within two years—and that he knows of no other 
institution outside of the said C.'entral Dispoirsary and Emergency 
hosiiital and the said Casualty hospital, which have emergency hos- 
|)itals attached to them by that name, but that other hospitals have 
surgical wards and rooms wliere sometimes an accident case is taken 
and treated ; but that such hospitals do not attach to themselves the 
name of emergency hospital in nny way. 

And thereupon the plaintiffs further to maintain the issues on 
tlieir part joined, produced Lewis Mackall, as a witness, who tes¬ 
tified as follows: 

That he resides in Georgetown, and has resided at said place since 
1839; that he has been practicing medicine in Georgetown for fifty- 
one years last March ; that he knew the deceased, Susan T. Cruit, in 
her lifetime, and was acquainted witli her for probably forty years 
at least; that he is not related to her in any way except that his 
son married a niece of the. deceased. 

Tlu‘ witness further testified tliat he attended the deceased 

54 [irofessionally during the latter part of the year 1900, ')ut 
kept n(» record of the exact date, because the deceased usually 
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paid him in casli when lie visited her, and therefore he did not put 
it down ; that he was attending Iier prior to her death for about a 
month, off and on ; that when he made his first call to see the de¬ 
ceased during her last illness and during that month off and on he 
saw her sister, Miss ilnne, and Mr. Widdicombe, and saw his son’s 
wife there once or twice, and another niece; that Miss Anne and 
Mr. Widdicombe were the principal nurses of the deceased; that 
to the best of his recollection the date of the death of Susan T. Cruit 
was on the night of tlie 31st of December, 1900, and that he had 
seen her in the afternoon of the 31st, and in the morning of the 
same da}^; that he does not recall what day of the week that was; 
that when he saw her that morning she was then partially paral¬ 
yzed and partially unconscious; that he had seen her for several 
days prior to that, that when he saw her paralyzed Miss Anne Cruit 
and Mr. Widdicombe were there; and. he says that he thinks Miss 
Dean Owens was there probably that morning; that she was cer¬ 
tainly there in the afternoon ; that prior to the paralysis of the de¬ 
ceased, she was a very sick woman indeed for a week or ten days; 
that slie had cardiac incompetency and great congestion of the 
lungs; that she was a great sufferer and was unable to lie down a 
great part of the time; that he thinks that on the morning of the 
31st, he first observed the paralysis, at the time when he usual!}■ paid 
his visits, which was between ten and eleven o’clock probabW, but he 
has no record of his visits there and is s[)eaking entirely from mem¬ 
ory ; that he was not present at the time of her death, but 
55 she died in the night of the 31st; that Miss Anne, her sister. 
Miss Susan, and Mr. Widdicombe were the direct and imme¬ 
diate members of the himily; that the deceased lived at 1409 F 
street; that he usually saw Mr. Widdicombe there during his visits ; 
that prior to the said paralysis, deceased was in poor health and had 
been for a month or more; that he saw her probably a month or 
two before her death, and found her in a bad condition then wdth fail¬ 
ing power of the heart, and congestion of the lungs as the result of 
that condition, and that such condition continued, at any rate, for a 
week or ten days before her death; that witness called on the de¬ 
ceased and found tier sitting downstairs, and she was in such a con¬ 
dition that witness thought it was remarkable that she was able to 
sit up instead of being upstairs in bed, and that before that time she 
was in bad liealth, but she was able to be up whenever witness called 
to see her prior to that; that he does not know how old she was when 
she died, but she was a woman beyond middle age. 

On cross-examination, witness testified that he fixes the date of 
the deatli of the deceased by his own recollection to some degree, 
and to some degree by talking to persons who are familiar with the 
date; that lie had been over to see Miss Anne and had some con¬ 
versation about licr condition, and had refreshed his mind in that 
way as to dates; that he has spoken to Mr. Widdicombe witliin a 
day of two and referred to the date, and wanted to know if that 
was correct, even today; that he had not attended deceased regu¬ 
larly about a month previous to her death; that for about ten days 
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previous to her death lie attended lier regularly, and for a 

56 month occasionally came in once a week maybe ; that for a 
week or ten davs prior to her death witness was there dailv 

and sometinu's twice a dav; that witness was sent for eacli time 
that he went to see deceased, or was asked to come back again ; that 
he was there for a week or ten days daily, prior to her death, and 
was there several times for a month or two prior to her death, or 
maybe longer—a month or two months; that on his first visit to 
the deceased in this last illness witness found her sitting in the 
parlor in a very distressed condition indeed, and a very suffering 
condition, one that made it seem to witness almost impossible for 
the deceased to sit up, and that he urged her to go U[)stairs and go 
to bed, and was surprised to find her sitting up ; thatslie was sitting 
up in the parlor on that occasion, and that she was not sitting up 
at any other time after that visit, but was in bed after that; that he 
conversed with her on the occasion of his first visit as to her physi¬ 
cal condition, which she explained to the witness, and tliat there 
was not any paralysis at all at that time ; that she appeared to be 
in her usual condition mentally, except so far as that she liad great 
difficulty in getting her breath long enough to express herself, and 
that was the first time that witness found her in such a serious con¬ 
dition ; that prior to that she was in much better health and in no 
such condition as that, both mentally and physically; that during 
the last week or ten days that witness attended the deceased in 
her lifetime, she was perfectly conscious all the time up to the 
stroke of paralysis; that this witness thinks that she became 
paralyzed in the night and that he saw her the next morn- 

57 ing somewhere prol)ably between ten and eleven o^clock ; 
that she was paralyzed as far as witness can remember on 

the left side; that he talked with her on that visit and that she was 


able to talk an<l explain her condition partially, but not clearly; 
that he asked her questions which she answered, but she was not en¬ 
tirely clear in her answers; that she did not explain on wliich side 
she was paralyzed, nor does the witness think she was aware that 
she was paralyzed; that he does not recall that he informed her 
that she was paralyze<l, but supposes that he did not, for the reason 
that lie is not in the habit of telling patients they are paralyzed un¬ 
less there is some necessitv for it; that he cannot recall whether 


her right hand and side were free, but states that he thinks [irobably 
her right side was not involved in the morning, but in the evening 
when witness went there she was probably so unconscious that she 
had no [lower at all on either side; that he went there in the evening 
somewhere between dark and eight o'clock; that previous to this 
week or ten days prior to her death, when witness saw her sitting in 
the parlor and advised her to go to bed, she was not confined to her 
bed, and he thinks he only saw her in the parlor: that prior to this 


last illness he always saw her in the parlor; that prior to the one or 
two months intMitinned by witness, he saw the said Susan T. Cruit 


very rarely ; that she came to his office prior to that and did not 
coine very frequently, but that he had opportunities of seeing and 


knowing her. 
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58 And thereupon, the plaintiffs, further to maintain issues on 
their part joined, produced Nellie M. Jenkins, a witness, 

who testified as follows: 

That she is einplo^^ed by Mr. Saunders, and knew Susan T. Cruit 
in her lifetime for about ten years; that her mothei* had business 
transactions with Miss Cruit after the death of witness’s father; that 
witness took the transactions up ; that she has seen Susan T. Cruit 
write quite a number of times, and has seen some correspondence 
with said Susan Cruit; that the said correspondence was between 
said Susan Cruit and the mother of the witness, and extended from 
the time of the death of witness’s father up to the time that the 
matter was settled, though witness does not know how many years, 
but thinks it was three or fourvears; that she saw letters of Miss 
Susan Cruit—not more than half a dozen—and when she saw her 
write it was at her home; that she saw Miss Susan Cruit write her 
signature in relation to receipts from the office of Mr. Saunders; that 
this business correspondence between the mother of.witness and 
Miss Cruit lasted about tliree or four years. 

On cross-examination the witness testified that she had seen said 
correspondence between Miss Cruit and her mother, and knows it 
was correspondence between Miss Cruit and her mother because the 
business was such that no one else knew an 3 Thing about it; and 
that she knew Miss Cruit; that the letters received b}^ witness’s 
mother from Miss Cruit were destroyed b}^ the witness three or four 
years ago when witness was cleaning up some of there papers and 
that she knows these letters were written b}^ Miss Cruit because 
they were in her handwriting; and witness says: I had seen 

59 her write before—I had seen her writing and know that it 
corres[>onded to that. “This matter between Miss Cruit and 

my mother lasted onl}' three or four years. Before Miss Cruit’s 
death I had seen her signature; ” that these letters were written by 
Miss Cruit before witness knew her personall}^; tliat she saw these 
letters when Miss Cruit sent them to the house ; and that witness 
attended to all her mother’s business for her after the death of wit¬ 
ness’s father; that witness had only known Miss Cruit|personally for 
about four years, since witness had been working for William H. 
Saunders & Company ; that she had seen Miss Cruit a couple of 
times previous to that, but didn’t have any lengthy conversation 
with her; that witness has never seen Miss Cruit write in aii}^ way 
except to sign her name, and these letters, and had seen her signa¬ 
tures to them and they corresponded exactly. 

Thereupon said witness, in response to interrogatories propounded 
by counsel for the plaintiffs, stated that slie talked with Miss Susan 
T. Cruit about the business contained in said letters at the liome of 
witness and at the home of Miss Cruit, and that she called at the 
home of Miss Cruit about the same business until it was settled ; 
and that the said letters were signed “Susan T. Cruit;” that said 
correspondence existed before witness made Miss Cruit’s acquaint¬ 
ance, and during that time witness personally saw Miss Cruit both 
at her own house and at Miss Cruit’s house, and that after that time 
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witness was employed b\^ William TT. Saunders & Company and bad 
occasion to see Miss Cruit on matters connected with the 

60 rental of an office there and in the collection of rent, and in 

that wav saw Miss Cruit write her niime and transacted husi- 

•' 

ness with her; that said Susan T. Cruit never repudiated any of 

these letters, nor did she sav that she had not written them when 

^ «/ 

witness called to see her. 

And thereupon the witness was handed the paper propounded in 
this case as the will of Susan T. Cruit, and was asked the following 
question : Have you ever had occasion to look at tliat paper before 
today ? A. i have looked at it once before. Q. Look at it again 
please and read it. (Tiie witness reads the paper.) Do you know 
in whose handwriting this paper is? A. Miss Cruit’s. Q. T did 
not hear what you said. A. Aliss Susan Cruit's. Q. The same lady 
of whom you have been speaking? A. Yes, sir.” 

And thereupon the witness was further cross-examined and testi¬ 
fied as follows: 

That the handwriting in tlie paper propounded as the will of the 
deceased is exactlv the same as the handwriting in the said letters 
except tliat the letters were written in ink; tliat witness could not 
state whether Susan T. Cruit used ca[)itals where small letters 
should have been used, saying that she never took enough notice 
of the letters, for thev were written about ten vears ago, and 
though witness saw them about three months ago she did not 
pay attention to them nor take that notice of them ; that the paper 
propounded as the will was first submitted to witness about a 
month ago, after witness had destroved the letters mentioned; 
that witne.ss had not been s[)oken to as a witness in this 
case before tliat time, nor been asked if she had-ever seen 

61 Miss Cruit write before tliat time ; tliat when slie destroyed 
the letters she did not know she was going to be a witness, 

and tliought the matter had been settled, and just put the letters in 
the fire; that the language in the letters was correct and the spell¬ 
ing was very nicely (lone; that tlie letters were written in a plain 
legible hand, and grammatically correct; that she always signed 
them “ISusan T. (h-uit” and every one of the letters was so signed, 
and there were about half a dozen of them ; that she has seen Su.san 
. T. Cruit sign receijits in lier own home; that the witness took re¬ 
ceipts from the office of Saunders and Comjiany for the rent of 
tlie office to the deceased, and she signed them ; that the receipts 
were made out, and the deceased signed them ; that witness would 
hand her the check and tell her there was tlie receipt, and she would 
sign it; slie always signed the receipts “ Susan T. Cruit; ” that the 
writing in the letters was a little heavier than in tlie paper pro¬ 
pounded as a will, but the form of the letters was the same. 

Thereupon the witness vvas asked to look at the back of the 
pa[)er-writing propounded as the will of said deceased, and was 
asked if she knew in whose handwriting that was, and answered 
that she did not. 

And thereupon she was handed a glass and was asked to examine 











ANN E. J. CHUlT VS. ICAtE BEAN OWEN, EXECUTRIX, ETC. 83 

the said writing through the glass, and having done so, said that 
said writing was Miss Cruit’s. 

And thereupon witness was asked if she could make out what the 
words were on the back of the paper-writing propounded as 

62 the will, and she answered that she could, and being asked 
what they were she said : “ Steak,” “ coffee,” &c., and said the 

same were in the handwriting of Susan T. Cruit. 

And thereupon, the plaintiffs, further to maintain the issues on 
their part joined, produced William H. Saunders, a witness, who 
testified as follows: 

That he is a real-estate agent, having a place of business at No. 
1407 F street, where he has been located for about fourteen years; 
that he paid the rent for said office to Miss Susan T. Cruit, trustee 
until her decease, and knew her from 1888 until her death; that he 
had never seen her write, but had seen her handwriting, having re¬ 
ceived numerous notes from her in the form of little communica¬ 
tions into the office time and again, during witness’s entire busi¬ 
ness relations with her, on matters of business, about which matters 
contained in said papers, witness would talk with said Susan T. 
Cruit; that witness replied to the letters and notes that said Susan T. 
Cruit wrote to him ; that the period of his correspondence was from 
about 1888 until her death, shortly before her death; that witness 
has sent a great many checks to Susan T. Cruit, payable to her order 
as trustee, which came back again after witness had settled his ac¬ 
count with the bank, and were endorsed by the said Susan T. Cruit. 

And thereupon the witness was interrogated by counsel for the 
defendants, and in response to said interrogatories, testified that he 
knew the said checks were endorsed by the said Susan T. Cruit be¬ 
cause he was familiar with her handwriting in various ways 

63 and naturallv inferred they were endorsed bv her and by no- 
body else; that the checks were always sent to her, and witness 

received receipts from her and supposed the checks were endorsed 
bj^ her; that witness remembers having seen checks endorsed by 
the deceased, though he has not seen all the checks she endorsed; 
that said checks are always gone over in his office and checked up 
after the}'^ are returned from the bank. 

“ Q. Do you know whether this other correspondence that you 
had with her was in her handwriting or not? A. The notes came 
from her office and tliey corresponded with communications with 
her verbally and personally, and I inferred that they were genuine. 
They must have been.” 

Thereupon the witness was further interrogated bj^ counsel for 
the plaintiffs, and in response to said interrogatories testified : 

l^hat the said business was entirely between him and said Susan 
T. Cruit, or through the book-keeper in the office of witness; that 
sometimes witness sent in to her and she would write a little note 
or something of that kind in response, or would send a message; 
that the said Susan T. Cruit had no one in her house who transacted 
business for her; that he never knew anything of the kind until 
5—1250a 
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her death ; that occasionally there were messages sent through Miss 
Anne Cruit, but any business that iiad to be conducted in a formal 
way was always done by lier and witness, and that she responded 
to some communications of his in a satisfactory way; that said 
Susan T. Omit never intimated to witness that the papers which 
she sent to witness were not signed by her, or that the checks 

64 which witness received back from the bank were not endorsed 
by her, and that no question in reference to these matters 

ever came to witness’s notice. 

And thereupon the witness was handed the paper propounded in 
this cause as the will of the said Susan T. Cruit, and was asked if he 
had ever seen that paper before, and in response thereto witness tes¬ 
tified that he had seen the paper before in the register of wills’ 
office, probably six weeks or something like that before he testi¬ 
fied. 

Thereupon the witness was asked the following question-: “ Q. 
Will you state in whose handwriting that paper is, in your opinion 
and judgment? A. I believe this to be the writing of Miss Busan 
T. Cruit, deceased. Q. The same person of whom you have spoken 
in your examination from whom you have received letters and en¬ 
dorsed checks? A. Yes, sir.” 

Thereupon, the witness further testified on cross-examination as 
follows: 

‘‘Q. You say that you believe it to be? A. Yes, sir. Q. Do 
you know whether it is or not? A. I can’t say that I know. Q. 
Have you any doubt about it in your own mind? A. I have no 
reasonable doubt.” 

And thereupon the witness further testified that he cannot re¬ 
member whether the letters that were sent to him by said Susan T. 
Cruit were grammatically framed or not, saying: “That particular 
thing was never impressed upon me.” 

The witness further testified that he had no impression whether 
or not the said letters were written by some one who was not 

65 well educated; that the said letters so written to him by the 
deceased were very short and to the point—^just little notes 

in reference to the business of the office, invariably in reference to 
financial matters, either that or in reference to the collection of 
rentso/ something of that kind—something in the nature of business 
altogether. 

“Q. Do you remember whether they were in ink or in pencil? 
A. Usually in pencil I believe. Q. You say usually. A. I have an 
impression that when she wrote on rather unimportant matters that 
it was in pencil.” Q. “I suppose that would be when you would 
send ill there for some little matter? A. Yes, sir. Q. And want 
an answer right away, then she would send it back, and in tliis case 
it would be in pencil? A. Yes, they were little requests made at 
the time. Sometimes she would send us a note to have money 
changed or something of that kind. Q. And she would send in 
and ask you to change it? A. Not always; but sometimes. Q. 
What occasions do you refer to when you say that she sent notes in 
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pencil? A. I cannot recall just the notes, because there was no 
reason why they should have been impressed on my mind at all. 
Q. They were not impressed on your mind? A. There was no rea¬ 
son wliy they should have been. As to why she would write in ink 
at one time and pencil at another—those were matters of rather 
minor importance and I made it a rule to see her personally when 
there was anything of very great importance. Q. They were gen¬ 
erally signed by her so that you could tell who they were from? 
A. Yes, sir; I never received anything from her that I recollect, 
without her signature to it. Q. When you sent a check in to her 
for rent, did she ever give a receipt ? A. Yes, sir. Q. Were those re¬ 
ceipts signed in her name and if so, how, that is, were they signed S.T. 
Cruit or Susan T. Cruit? A. Usually Susan T. Cruit. Q. Usually 
in ink or otherwise ? A. I think they were always signed in ink; 
but I am not sure about that.’^ 

And thereupon the witness was requested to examine the back of 
the paper propounded as the will of the deceased, and was asked to 
look at the memorandum on the back thereof and state in whose 
handwriting it is; and he answered that he was unable to say; that 
it was too obscure for witness to determine or to venture an 

66 opinion, whether or not it was in the handwriting of Miss 
Susan T. Cruit—referring to the words apples,”steak,^^ 

and “ coffee,” and the figures also. 

And thereupon the witness’s attention was called to the paper- 
writing propounded as a will, and he was asked the following ques¬ 
tion : “ Q. I want to call your attention particularly to one figure 
here. You notice the beginning of this paper memorandum in ref¬ 
ence to property there is a figure ‘ 1 ’ and then a figure ‘ 5,’ the ‘ 5 ’ 
being much plainer than the ‘ 1.’ Can you say that that ‘5 ’ is in 
her handwriting ? A. The correction of a letter or figure never 
looks like the original, and I could not pass judgment on that; ” 
and he further testified that he was not prepared to say positively 
that the “5” was in the handwriting of said Susan T. Cruit; and 
furthef testified that his general impression which he has had from 
the first is that Miss Cruit wrote the memorandum ; that he cannot 
say that her figures looked like that, or that she did or did not 
make it, because witness is not an expert in handwriting; that it 
would not be a matter for him to decide whether she made that 
alteration or not, if it is an alteration; that witness could not 
say so. 

Upon redirect examination the witness was asked the following 
question: “ Q. You are speaking now about that one figure ‘ 5 ’ 
standing alone? A. Yes, sir.” 

And thereupon the plaintiffs, further to maintain the issues on 
their part joined, produced Thomas W. Widdicombe, a witness, who 
testified as follows: 

That he lives at No. 1409 F street, northwest; that the family 
there now consists of himself and Miss Anne Cruit; that he 

67 has been sleeping there for the last five or six years, but had 
taken his meals there probably twenty years previous to 
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that; that he has been living there for about five or six years, and 
that the mother of Miss Anne Cruit and Miss Susan T. Cruit, de- 
cased, and witness’s father were brother and sister; that he came 
from Ohio to Washington in March 1858, and lias known them ever 
since, and has been on friendly and intimate terms with them; that 
for eighteen or twenty years he would generally go to their house 
for breakfast, dinner and supper, generally every day, and that 
sometimes he might walk down there after supper once in a while, 
but not often; that Mrs. Cruit, the mother of Susan T. Cruit, de¬ 
ceased, and Anne Cruit, is dead, and Louisa Cruit, their sister, is 
dead; that after her death and prior to the time that witness went 
to live at said house permanently, tlie family was composed of Miss 
Susan T. Cruit and MivSs Anne Cruit; and that after he went to live 


there during the last five or six years prior to the death of Miss 
Susan Cruit, the household was composed of Miss Ann Cruit and 


Miss Susan Cruit and the witness; that witness is not in active busi¬ 


ness now,and has been out of business about five or six years; that 
he went to live at this house with Miss Susan Cruit and Miss Anne 


Cruit before he retired from business; that Miss Susan Cruit was born 


in 1830, and was about seventy years of age when she died. “ Q. 
What were your opportunities for seeing Miss Susan Cruit write dur¬ 
ing the time you have known her; did you ever see her write? A. 

Yes, sir. Q. How often have you seen her write? A. I couldn’t 
68 say, but many times—many, many times.” The witness says 


that he has seen her write on different occasions. 


“Q. Did 


you see her write any paper within a month or two before her 
death ? A. Yes, I saw her write a paper about the 28th day of 
November—about that time—1900. We had all eaten breakfast 


and come in from the dining-room. I was in the dining-room read¬ 
ing the pafier. We generally divided the paper into three papers. 
]\Iiss Anne would take one part and Miss Susan the other, and I 
would take the other, and I would go and sit at the front window 
and read my part, because a man brought the milk in there, and I 
generally opened the door for liim and got the milk when h^came 
in. Before he came in, she came in, slie sat down at the window. 


and said : ‘ I wish you would get me a piece of paper.’ 

Mr. Johnson: Are you referring to newspaper? 

The Witness: She asked me to get her a piece of paper so she 
could write something. I said: ‘How big a piece?’ She said: 
‘ Bring me a piece.’ I said : ‘Will foolscap do ? ’ She said : ‘ Yes; 
bring me a piece.’ So I went to the drawer where I kept my things 
and there was some foolscap paper in there. I brought her a piece 
and gave it to her, and gave her a pencil off the table where she 
kept her books and things to write, and I went along reading the 
newspaper. She was writing, I suppose, about twenty minutes, 
and tlien she folded u[) the paper and handed it to me. She 
always called me Mr. Thomas. She said: ‘ Mr. Thomas, I want 
you to take care of that paper for me; that is my will. 
69 That’s what I want to do with my mone 3 ^ She said : ‘ I don’t 
feel well at all this morning. You go and telephone for the 
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doctor, old Dr. Mackall, and have him come over here right away; 
I don’t feel well this morning.’ Q. Did you telephone for him ? A. 
Yes, sir; I went and telephoned for him. I suppose that was, maybe, 
a little after eight o’clock, about half past eight. I telephoned to his 
house and his wife said: ^ He has gone to the office, but 1 will send 
down word.’ I said: ^ Tell him to come over immediately, will 
you?’ I think the doctor did come immediately after his office 
hours, after ten o’clock.” 

Witness further testified that the doctor saw Miss Susan T. Cruit 
and had an interview with her which did not last very long—about 
ten or fifteen minutes; that the doctor examined her and gave her 
a prescription; that then Miss Susan Cruit called to witness and 
said: There is the prescription the doctor gave me. I wish you 
would get it filled and bring the bottle back to me; ” that the doctor 
said to witness: ‘‘ Will you see that she takes the medicine? ” and 
that witness replied: “ Yes, sir; ” and that then the doctor left. 

Witness further testified that he got the prescription filled at Wil¬ 
liam S. Thompson’s drug store, at 703 Fifteenth street, brought it 
back and went upstairs and gave Susan T. Cruit a dose of it; that 
the said Susan T. Cruit was not very well after that; that she did 
not go out anywhere after that with one exception, which was on 
Wednesday before Christmas; that she went around to Epiphany 
church on G street not verv far from her house—a little over 
70 a square; that witness told her: “I am going into the post- 
office ; you get ready, and when I* come back I will walk 
around with you. I wouldn’t like to have you go around by jonr- 
self because you have to cross two or three car tracks;” witness 
further testified that he went into the post-office, and was talking 
with a man there, and probabh^ stayed a little too long, and that 
she got tired of waiting and walked off to church; that he walked 
around towards the church and met her on her way back; that he 
saw her coming across Fourteenth and F streets, coming home, and 
walked along with her and assisted her home; that that was the 
last time she was out of the house; that this occasion was the 
Wednesday before Christmas, about the 19th day of the month ; 
that between that time and the 28th of November the doctor had 
been there once or maybe twice; that after that Wednesday, proba¬ 
bly a week or ten days before she w^as taken sick, Dr. Mackall again 
called *to see her; that on said occasion said Susan T. Cruit told 
witness: “ I wish you would get the doctor for me; I don’t feel 
good,” and witness further testified that he then telephoned for the 
doctor to come right away ; tliat he came over that morning about 
eleven o’clock and saw the said Susan T. Cruit in the parlor; after 
he had examined her the doctor told her to go right straight back 
to bed ; and that witness helped her upstairs, and that the doctor 
told the witness on this occasion that Miss Susan was a very sick 
woman. 

Witness further testified that during the whole of this sickness he 
gave said Susan Cruit her medicine, except once or twice when Miss 
Anne gave her some. 






71 Witness further testified that said Susan T. Cruit never 
came downstairs after said day; that the doctor gave him 

verv strict orders not to let lier see anybodv that he did not want 
anvbodv to talk to her; witness further testified that Miss Dean Owen 
came there and that he went up and told Miss Susan Cruit, who 
said : “ Let her come up; ” and that he thinks Mrs. Jesse Cugle also 
called there; that after this the said Susan T, Cruit seemed to get 
better on the Sunday morning before she died ; that she died on 
Monday, the last day of the month, the 31st of December, 1900; 
that on Sunday morning the doctor came up to see her, and witness 
took him upstairs; that the doctor told him she was better that 
morning tha^ she had been and said that he would not give her 
any medicine that day, and told witness that he need not give her 
anything that day; that witness did not stay with the said Susan 
Cruit all that day; that after he had his dinner about one or half 
past one o’clock, or two o’clock, he went to see Mrs. Owen, a sister of 
the said Susan T. Cruit, who was sick, and was gone three-quarters 
of an hour; upon his return the witness testified that as .soon as he 
got into the house Miss Anne called him to come upstairs, saying: 
“ Susan has fallen, and the colored girl and I can’t get her into bed.” 
Witness further testified that he went upstairs and put the said 
Susan Cruit in bed, and that she told him they had hurt her trying 
to put her into bed. “ Q. What did she say to you, if anything, 
about this paper ? A. After I had put her in bed she said: ‘ You’ve 
got my will ain’t you; take care of it.’ I said: ‘I sup- 

72 pose its your will ’—because I had never read it.” The wit¬ 
ness further testified that he never read the will but that the 

said Susan T. C’ruit told him about some of its contents; that she 
told him that she had given Mrs. Mackall a thousand dollars, and 
that she said : “ I have given you a thousand-dollar bond. In fact,” 
she said, “ I have remembered all Mrs. Owen’s children.” The wit¬ 
ness further testified that the said Susan T. Cruit gave him an im¬ 
pression that she had given each of them a thousand dollars, and 
that he had told Miss Dean Owen that he thought her aunt Susan 
had given her a thousand dollars. “ Q. When Miss Susan T. Cruit 
gave you the pa])er and told you to take care of it for lier, that it 
was her will, what did you do with it? A. I put it in a locker, in a 
folding bod that is like a bureau. In the front part of it I kept 
some of my papers and had a key to it, and I put it in there and 
locked it up.” 

Witness further testified that the front part of this folding bed is 
a dressing case; that is has drawers and so forth in the front, and a 
looking-glass over it; that the said folding bed. was in the front 
parlor of the said house, in the same room where the said paper 
purporting to he the will of the said deceased was written, and in 
the same room where the doctor had seen the deceased before she 
had been confined to her room. “ Q. How long did that paper 
stay locked up in the room ? A. Tliat paper was written on the 
dav she was first taken sick, and that was the 28th day of Novem¬ 
ber, 1900.” 
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Witness further testified that he put it in the drawer right away, 
as soon as the deceased gave it to him that morning. “ Q. 

73 What did you say to her when she asked you to take care of 
it? A. She said : ‘I want you to take care of it.’ i said : 

^All right: you can depend on me ; I will take care of it.’ Q. How 
long did it stay in that drawer from that time when you put — in 
there on the 28th of November, 1900 ? A. It sta^'^ed there until 
after she died.” 

Witness further testified that after the death of the said Susan T. 
Cruit, he took the paper and gave it to Mr. Thomas, the counsel for 
the caveatee, Ann E. J. Cruit, about two days after the death of the 
said Susan T. Cruit. 

“ By the Court: Q. What paper- are you referring to? Mr. 
Thomas: I am referring to the will. The Court: He has not said 
so yet, and you have not shown it to him. Mr. Thomas : I had 
overlooked that. Q. I hand you a paper propounded by Miss Anne 
Cruit as the will of her sister Miss Susan T. Cruit and ask you to 
state whetlier or not that is the paper about which you have been 
testifying? A. Yes, sir; that is the paper.” 

Witness further testified that he should think the deceased was 
about fifteen or twenty minutes writing the paper; that it might not 
have been so long; that he was reading the newspaper; but that he 
does not think it was any longer; that it was a very short time. 

“By the Court: Q. That is in her handwriting? A. Yes, sir; 
it is in her handwriting.” That the paper was written after break¬ 
fast, about eight o’clock in the morning; that the room in which 
thi-6 paper was written was not the sleeping-room of said Susan T. 
Cruit. 

74 On cross-examination the witness testified that he was a 
first cousin of Miss Susan T. Cruit; tliat he went to live at said 

house on the invitation of said Susan T. Cruit; that before he went 
to live there, his relations with Miss Susan T. Cruit were always 
agreeable ; that there was never any disagreement between them; 
that she never complained about him living with any woman that 
was not his wife, and that lie never had any words with her about 
it, nor did she upbraid him or reprimand him about it. 

“ Q. How do you fix the 28th day of November as the time when 
this paper was drawn ? A. Well, sir, I fixed it in my mind because I 
sent for the doctor. If you want to substantiate it I guess you can 
send around to the drug store and get the prescriptions with the 
date on tliem. There were two prescriptions given and I went 
around and got them. I think I can telephone up to the drugstore 
and have them bring them down. * * * Q. Have you ever 

had any doubt about the date this paper was made? A. No, sir. 
—. You were equally certain, just after Miss Susan T. Cruit’s death 
as you are now that it was made on the 28th day of November, 
1900 ? A. Yes, sir; I was just as certain as I was that she died on 
the 31st of December.” 

And thereupon tlie witness further testified that he never liad 
any conversation with Miss Kate Dean Owen about when the paper 
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was made, shortly after the death of Miss Cruit, and testified that 
he told her there was a paper made; that he never said a 
75 word to her about when tlie paper was made ; that he had a 
conversation with her and told her tlie paper was made and 
that she had made a will; that the deceased Juxvq the paper to the 
witness and the witness put it in the case, and never read it, and 
that it was never taken out by anybody, and nobody ever read it. 

And thereupon the witness was asked whether he remembered 
having a conversation with Chapin Brown at the time that he and 
said Brown went out to the farm in Virginia, in reference to the 
time that the paper was made, and answered that he did not re¬ 
member about the time, and testified that he did not think he ever 
set anate to the said Brown at any time, “ Q. Don’t you re¬ 
member my asking you the question when that paper was made 
and that you replied the paper was made last October? A. No,sir. 
Q. You don’t remember that conversation? A. No, I don’t re¬ 
member that conversation. I never told you it was made in Octo¬ 
ber. If I did I certainly was out of my mind. * * * Q. The 

question was not asked when it was made, eitiier by Miss Owen or 
myself? A. I couldn’t say that. If it was I didn’t answer it. If it 
was I didn’t answer it to vou and I didn’t answer it to her. I don’t 


remember you asking me that. I know you talked about it, but I 
didn’t tell vou.” 


The witness further testified that there was no one else 


the 


room beside himself and ^liss Susan T. Cruit when the said paper 
purporting to be her will was written. “ You asked her if fools¬ 
cap would do? A. I asked her what kind of a piece of paper she 
wanted, and she said most anything. I said: ‘Will foolscap do;’ 
and she said ‘ Yes.’ ” 


76 The witness furtlier testified that he handed her that piece 

of pa[)er, indicating [)aper i)ropounded as a will, out of liis 
drawer, from a half a dozen sheets of some old paper that he had 
there; that at that time the said Susan T. Cruit did not tell the wit¬ 
ness wliat she wanted to do with the paper. “ Q. How was it you 
did not hand her a full sheet instead of a half sheet? A. Because 


slie said she wanted a piece of paper and I handed it to her and 
.said ‘ Is that big enough ? ’ I took the first piece that laid on top. 
Tliere was otlier paper in there and I could have got her more if 
she wanted it. Q. You showed it to her and she said that would 
do? A. Yes; and I gave lier a book. I said : ‘I will give you a 
book to write on; you can’t write on your lap and you can’t write 
on the window sill.’ She had a little table there that had some 


books on it and I went and got one for her to write on. I gave her 
a pencil to write with.” 

The witness further testified that the room in which this paper 
was written was the one whore the deceased generally transacted 
her busine.ss, where she generally signed receipts, but that he does 
not think she had a pen and ink in that room, but thinks that the 
pen and ink was upstairs.. “ Q. She used to make a practice of 
signing receipts down there and going upstairs to get a pen and 
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ink ? A. No, sir; sometimes she soald sign them in pencil. 
She didn’t always sign with a pen and ink. The reason she 
gave for writing with a pencil was—I said : ‘ Why don’t you 
write with a pen ? ’ She said ‘After you use a pen once it gets 
sharp at the point and I don’t like to write with them ; 

77 they get sharp and rough, and I use a pencil.’ Q. 
Did she say that when she drew this will? A. No; 

she didn’t say that when she drew the will. That is what she 
usually said when I asked her why she didn’t use a pen. 
I got her different* kinds of pens, sometimes steel pens, and she 
would say: ‘They get sharp at the point after you use them 
once and lay them down.’ * * * Q. Was there not a table in 

the room on which you could write? A. There was a small table 
sitting back, one that you have written on many times. Q. That 
was there? A. Yes; but the window wasn’t open there and she 
came over to the light at the window where I sat, at the west 
window. * * * Q. Outside of the writing that you say was 

placed on that paper was the paper otherwise in the same condition 
it is now ? A. That I don’t know ; I didn’t examine it. I saw that 
one side was clear when I handed it to her. I handed it to her that 
way and I didn’t examine both sides. I saw one side was clear and 
she said that was all right. Q. Do you -now whether that memo¬ 
randa on the back of this paper was there when you handed it to 
her? A. That I don’t know. I simply handed her the paper. I 
just.took it out of the drawer and handed it to her. I don’t know 
that there was any memoranda on the back of it. There might 
have been. Q. Whose handwriting is that on the back of this 
paper? A. That I may not be able to tell. Q. If you can tell do 
so; do you recognize that as your handwriting? A. I don’t know; 
I can’t see well enough to tell whether it is my handwriting or not. 
From the figures I see on it 1 don’t think it is. Q. We will 

78 give you an hand glass. (Handing witness a hand magnify- 
ing glass.) Look at the writing. A. No, I don’t know whose 

handwriting that is. I couldn’t say. It is not mine. I don’t write 
that way.” 

The witness further testified that at the time that the said paper 
propounded as a will was written. Miss Susan T. Cruit, Miss 
Anne Cruit, himself, and the servant girl were living at the said 
house, and that the servant girl came there by day and went away 
at night; that the said paper on which the will was written, was 
taken out of the place where witness had papers, and he thinks a 
book, and some clothes; that this paper laid on the right side of 
the drawer and on the left-hand side of the drawer witness had a 
book, on the top of which he put the paper, and then he put some 
of his clothes on top of them. 

The witness further testified that the writing on the back of the 
said paper propounded as a will was not in the handwriting of the 
said Susan T. Cruit, and that he could not say in whose handwriting 
it is; that he brought the said paper down from his place of busi¬ 
ness, and does not know who made the memoranda on it; that he 
6—1250a 




42 ANN E. J. CUUIT VS. KATE I>lt:AN OWEN, EKEOUTKIX:, ETC. 

had the said paper before he handed it to said Susan T. Cruit some 
five or six years, when he moved down to the said liouse—when he 
moved his things there. 

Thereupon the witness was asked the following questions: 

“ Q. What did Miss Susan T. Cruit say to you when she handed 
you the paper? I wish you would refresh you- recollection and 
state all that she said to you when she handed you this 

79 paper (referring to the alleged will). A. She folded it up 
and handed it to me, and said ‘ I want you to take care of 

that paper; that is iny will; that is what I want to do with my 
money.’ She folded it up and handed it to me and I put is away. 
She said : ‘ Can I depend on you to take care of it ? ’ I said : ‘ You 
can.’ I put it away and didn’t show it to anybody. She didn’t ask 
me not to, but I didn’t show it. She asked me to take care of it the 
same as you would ask me to take care of a paper for you. Q. She 
said: ‘ That is my will; that is what I want to do with my money ’ ? 
A. Yes, sir. * * * Q. Did you tell Miss Anne Cruit that she 

had given you this paper and said it was what she wanted to do 
with her money? A. No, sir; I didn’t tell anybody until after she 
died. Q. You saw her every day ? A. Every day ; yes, two of 
three times a day. I saw her all the time when she was sick. I 
stayed with her and gave her her medicine—stayed up day and 
night. Q. She never discussed it at all at the table ? A. No. Q. 
And when you and Miss Anne Cruit and Miss Susan Cruit were 
together you never discussed it? A. No. Q. When did she, 
if at any time, mention this matter to you again? A. Who? 
Q. Miss Susan T. Cruit. A. She never mentioned the matter 
to me at all. That is all she said to me—is what I have told 
you before. Q. Never mentioned it to you after that? A. No, 
sir. —. That is the only conversation you had with her with 
reference to that paper? A. Yes, sir. Q. On the 28th day 
of November, 1900? A. Yes, sir; the day she wrote it. Q. You 
never mentioned it to anybody else until after her death ? 

80 A. Not at all. I guess nobody knew anything about it to 
mention it, probably. As I say, she was a very concise 

woman and didn’t talk very much. She didn’t write a very long 
letter, either. Q. You say she was sick ? A. Concise. She was 
very concise. Q. You say that she was sick when she wrote this? 
A. She said she was not feeling well the morning she wrote that— 
don’t feel well,’ she said; ‘get me a piece of paper and pencil.’ 
I did, and 1 got her a book to wrote on. She came over to the 
window where she could see. The other window was shut. It 
generally was shut, had outside blinds. She sat down at the window. 
I sat on one side and she sat on the other. She wrote the paper and 
told me to take care of it. Q. She did not admonish you not to say 
anything about it to anybody else? A. No, sir. Q. But you did 
not, as a matter of fact, talk to anybody about it? A. I didn’t 
say anything about it. Q. The matter was not mentioned to you 
until after her death and you did not mention it to anybody ? A. 
No; Miss Kate Dean Owen was the first person I told about it after 
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her death. Q. When did you tell her? A. The night that she 
died. We were walking up and down in the parlor, and I said: 
‘ Miss Susan told me she had given me a thousand dollars and Mrs. 
Mackall a thousand dollars and had remembered all of Mrs. Owen’s 
daughters,’ and I said: ^ I suppose she has given a thousand dollars 
to you and Jessie. I suppose, of course, she has given all alike.’ I 
hadn’t read it, as a matter of fact. Q. Did you not tell her not 
that you supposed she had given her a thousand dollars, 
but that she had given her a thousand dollars? A. I 

81 had not read the paper and I couldn’t tell her that. Q. I 
am not asking you about that. A. I don’t think I did. I 

said she told me she had given Mrs. Mackall a thousand and me a 
thousand and had remembered all, of Mrs. Owen’s daughters and 
she has given you a thousand. Of course I supposed that—it was a 
supposition of mine, that she had given them a thousand dollars 
apiece. Q. Is that what you told her—that this was your supposi¬ 
tion? A. I did not say it was a supposition. I said I supposed she 
would give you a thousand dollars too. Q. You used the word 
‘suppose’? A. I can’t tell the word exactly. I said that I sup¬ 
posed she had given you a thousand dollars. That is an inference 
that I drew, that she had treated them all alike and that she had 
given them a thousand dollars apiece. Q. You had not seen the 
paper after she handed it to you? A. No, sir. Q. But your im¬ 
pression was that she had given Dean Owen a thousand dollars and 
Mrs. Cugle a tliousand dollars? A. It was from what she had told 
me she had given me and Mrs. Mackall. Q. You felt satisfied of 
that ? A. I thought she had; j^es. Q. Until you saw the paper 
afterwards, you supposed that she had given Miss Kate Dean and 
Mrs. Cugle a thousand dollars? A. I did; yes, sir. Q. If you were 
under the impression that she had given them a thousand dollars, 
do you think it would have been likely that you would have used 
the word ‘suppose’? A. Why, certainly, when I hadn’t seen the 
paper. You would have done that and anybody would have done 
it, I expect; yes, sir. Q. But you said positively that she had given 
Mrs. Mackall a thousand dollars. A. Because she told me 

82 that. She told me that she had given Mrs. Mackall a thousand 
dollars and me a thousand, and I supposed that she had 

given both Jessie and Miss Dean Owen, a thousand dollars. That 
was a supposition of mine, and a natural one, I expect. Q. She did 
not tell you not to look at this paper? A. No, indeed ; she put no 
restrictions on me whatever. She told me to take care of it. Q. 
She just folded it up in that way (indicating) and handed it to you; 
did she? A. Yes, sir; she folded it up. Q. No envelope? A. 
No envelope; no, sir. I had some papers in there, and I just stuck 
that right under the bottom—nobody went in there but me. Q. 
After she was taken sick, didn’t you have a little anxiety about 
what was in that paper ? A. No, sir; I didn’t think about -the 
paper when she was sick. I was waiting on her and thinking about 
her and whether she was going to get well or not. I didn’t think 
about the paper. Q. You did not have any curiosity, after she told 
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you it was her will? A. Not a bit in the world. Q. She had not 
admonished voii not to look at it? A. No, sir; I didn’t have anv 
curiosity to look at it. Q. AVasthis drawer where you put it locked? 
A. Yes, sir. Q. It was locked up? A. Yes, sir. Q. And you had 
the ke}-? A. Yes, sir. Q. Some of your clothes were in there? A. 
No; not in there where the paper was. Q. AVhat else was there 
where it was locked up? A. Just a few private papers of my own. 
Q. Did you have occasion to go4o this drawer between the 28th day 
of November and tlie 31st dav of December, 1900? A. I don’t 
remember that. I didn’t go there very often, because I was 

83 doing no business and didn’t have anything there to call me 
there particularly. There were some private papers that I 

Wanted to keep. We all have things we like to keep private.” 

The witness further testified that the father of deceased left a will 
and that deceased was the executrix under that will as well as trus¬ 
tee of the real estate therein mentioned; that slie acted as trustee of 
her father’s estate, managed and rented the property, and carried 
out the trusts and provisions of the will without any cotrustee, re¬ 
ceiving and distributing the rents, and keeping her own accounts; 
that the income from the said estate was between nine and ten 
thousand dollars a 3 'ear, not counting a farm in Virginia which was 
not rented, and which said farm is worth probably fort}^ or fifty 
thousand dollars; that the said deceased managed the said estate of 
her father before her mother’s death, and managed the said estate 
for her mother too, and that slie lias managed the estate since her 
father’s death, and tliat her father died some time in November, 
1861, and that the deceased kefit books of account in reference to 
her administration of the said estate. 

Witness further testified tliat when the said Susan T. Cruit 
handed the paper propounded as a will written by her to the wit¬ 
ness, she was perfectly rational and had her senses about her, and 
that she continued to have her senses until she was paralyzed ; 
that she was not much of a talker; that she didn’t sav very much. 
AVitness further testified that he took the said will down to Mr. 
Thomas at the request of Miss Anne Cruit, who did not know 

84 Mr. Thomas before that. “ Q. How did you happen to take 
it to Mr. Thomas? How did she happen to tell you to take 

it to Mr. Thomas? A. She didn’t tell me to take it to Mr. Thomas. 
She told me to take that paper down to Mr. Strider.” 

A\’’itness further testified that he took the paper down to Mr. 
Strider and he said: “I am not a lawyer; I am a justice of the 
peace, but I will recommend you to Mr. Thomas.” 

AVitness further testified that Mr. Thomas afterwards called at 
the house of the said Anne Cruit, and that after that the said paper 
purporting to be the will of tlie said Susan T. Cruit was handed to 
the said Tliomas. 

AVitness further testified that ho told Miss Anne Cruit about said 
paper purporting to be the will of the said deceased the next morn¬ 
ing after the funeral of the said deceased, which was on AVednesday. 
That he had told Miss Dean Owen about tlie paper the first niglit 
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after the death of said deceased. “ Q. How was it that you did not 
tell Miss Ann Cruit about the paper until after the funeral ? A. Miss 
Ann Cruit was very much grieved about the loss of her sister. 
They lived together a great many years. She was very much 
grieved about it, and she didn’t want to hear anything about busi¬ 
ness.” 

Witness further testified that he thought that the first time Miss 
Ann Cruit heard about the paper was when he told her about it. 
Witness further testified that since the death of Miss Susan Cruit he 
had transacted business for Miss Anne Cruit as her clerk, and that 
he is living at the said house now. 

85 On redirect examination the witness testified as follows: 
That Miss Susan T. Cruit kept heiiaccounts mostly in lead pen¬ 
cil. Thereupon the witness identified one of the account books kept 
in lead pencil as being kept by the said Susan T. Cruit, and in her 
handwriting, which said writing is in lead pencil. 

Thereupon the said book was exhibited to counsel for the defend¬ 
ants. 

Thereupon the witness was handed another book of accounts and 
testified that the same was in the handwriting of the said Susan T. 
Cruit, and that it was in lead pencil. 

The witness further testified that Miss Susan T. Cruit was born in 
the month of May, 1830. 

And thereupon the witness testified in response to interrogatories 
propounded b}" the court that it was in the morning of the day that 
said Susan T. Cruit was paralyzed that the said Susan T. Cruit 
asked the witness if he had the said paper purporting to be her 
will, and that he told her that he had; that it was just before he 
went up to Mrs. Owen’s house. ‘‘ Q. I think you said yesterday that 
it was after you had put her in bed. A. Well, it might be; but I 
think—I ain’t sure, but I think it was in the morning. It might 
have been after I came back. Q. Well, what was it she said? A. 
She just asked me if I had that paper. She said that was her will, 
and she wanted me to take care of it. That was all.” Mr. Johnson : 
We could not hear what you said in answer to the court’s question. 
The Witness: Well, lam a little deaf myself; I can’t hear 

86 very well. I said I couldn’t say positively whether it was 
before or after, but I think it was just before I went up there. 

It might have been after; I can’t say exactly. By Mr. Johnson: 
Q. The court’s question was what she said. A. What she said ? 
Q. Yes. A. Well, she asked me if I had that paper she had given 
me. I said yes. She said : ^ That is my will; take care of it.’ By 
the Court: Q. AYas any one present at that time? A. No; I don’t 
think there was any one present in the room at that time. I think 
her sister had just gone out.” 

And thereupon counsel for the plaintiffs offered the said paper¬ 
writing purporting to be the last will and testament of the said 
Susan T. Cruit, deceased, in evidence, and read the same to the 
jury. 

And thereupon counsel for the plaintiffs offered in evidence the 
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inventory of the estate of tlie said Susan T. Cruit: which is in sub¬ 
stance as follows:— 

87 The following belong wholly to the estate of Susan T. Cruit 
deceased: 


1 large silver tablespoon. 1.50 

2 si 1 ver m u gs.... 5.00 

2 forks. 1.00 

1 “ dessertspoon. 1.00 

1 “ teaspoon. .40 

1 gold chain and cross. 10.00 

1 mirror-front wardrobe. 10.00 

1 dressing case. 10.00 

1 $1000.00 D. C. 3.65 bond No. 1609 

1 $1000.00 D. 0. 3.65 bond No. 1609, appraised 

at 124. 2480.00 

1 $10000.00 U. S. 4 % registered bond 1907, 

No. 113214, appraised at. 11300.00 

- $13965.00 

2 $500.00 U. S. 4 % registered bonds, 1907, Nos. 

6731 and 27946, appraised at 113. 1130.00 

6 $100.00 U. S. 4 % registered bonds 1907, Nos. 

10299, 10300, 10301, 10302, 199646 and 

199647, appraised at 113. 678.00 

8 $100 U. S. 5 % registered bonds 1904, Nos. 

2683,2684, 2685, 2686,2687, 2688,2689 and 

2690, appraised at 110. 880.00 

3 $50.00 U. S. 4 % registered bonds 1907, Nos. 

12138, 12326 and 2471, appraised at 113... 113.00 


$2801.00 

Recapitulation. 

$55.95 

99.47 

116.98 

13965.00 

2801.00 


Total. 17038.40 

We hereby certify that the aforegoing is a true and just inventory 
and valuation of the goods, chattels, and personal estate of Susan 
T. Cruit, deceased, as far as they have come to our sight and knowl¬ 
edge. 

Witness our hands and seals tliis 30th day of April A. D. 1901. 

LOUIS E. YOSl\ [seal.] 
GEO. E. JOHNSON, [seal.; 


88 


And thereupon the plaintiffs rested. 
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And thereupon counsel for the defendants to maintain the issues 
on their part joined, produced Emily Anne J. Cruit, a witness, 
who testified as follows: 

That she is a sister of Susan T, Cruit, deceased, and also the 
sister of Catherine E. Owen. Thereupon witness was handed her 
answer filed in this case March 21,1901, and testified to her signa¬ 
ture on the same, and was asked where she got the information 
upon which the statements on the first page of the said paper were 
made, and answered that she could not state positively, but that 
she thought her sister Susan T. Cruit told her, and testified that she 
knew before her death some time, probably a week or ten days, that 
her sister had made this will. 

And thereupon the said witness was asked if she had read the 
wliole of the first page, and she answered that she had, and testified 
that she had answered to the best of her belief; that her sister told 
her what it was, but that she di<i not discuss it because she was al¬ 
ways opposed to wills, and said “ I think it means people^s death, 
and I didn’t want my people to die, so I very seldom talk about 
wills ; that’s the reason I didn’t talk to my sister any more about 
it.” 


And thereupon, the defendants, further to maintain the issues on 
their part joined, produced Kate Dean Owen, a witness, who tes¬ 
tified as follows; 

That she resides at No. 1315 R street, northwest, in the city 
89 of Washington; that Susan T. Cruit deceased, was her 
mother’s sister; that she died on Monday night December 
31st, 1900 about eight o’clock; that she used to go down there every 
few days, and was tliere on Saturday previous to her death, and was 
there on Sunday afternoon, and that she had been sent for on Sun¬ 
day afternoon, the day before her death ; that Mr. Widdicombe had 
been up to see her mother, who had been very sick, and who had 
said that Aunt Susan was very much better, and was sitting up; 
that that was about half past one; that the^^ were still at early Sunday 
dinner; that probably about half past two or three o’clock witness 
was in her room, when a carriage came up for her, and she was re¬ 
quested to go for Dr. McKim, and bring him to her aunt if he was 

there, and if not to go to Epiphany church and get the Rev. Mr.- 

-and bring him to her; that witness went to Dr. McKim’s resi¬ 
dence on K street and took him to her aunt ; that Dr. McKim talked 
with her and prayed with her aunt for a few moments, and left about 
four o’clock to continue the afternoon services; that witness was 
with her aunt quite a little while after that, and in the meantime 
Dr. Mackall came to see her; that he left and witness still remained, 
and after getting a carriage and going over to Dr. Mackall’s to get a 
nurse, and finding that she could not get one, went back to her aunt’s 
house and so informed them ; that after that she went home, and 
about six o’clock Monday morning she was sent for again and found 
her aunt very much worse, and remained there nearl}^ the whole day, 
and went back again, and was there when her aunt died ; that her aunt 
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was confined to her bed one week previous to her death, and that 
90 previous to that she was up and around the house, and that for 
some time she had not been in robust liealth, but was able to go 
around the house perfectly and transact her business; that she first 
heard of the said paper-writing purporting to be the will of her 
aunt on the day of her funeral, on Wednesday, the second of Jan¬ 
uary, from Mrs. Mackall, her half-sister, who asked Mr. Widdicombe 
where that paper of Aunt Susie’s was, and he said he had put it away ; 
that her aunt Miss Anne Cruit and her half-sister Mrs. Mackall, 
and Mr. Widdicombe and witness were present in the kitchen, wait¬ 
ing for the undertaker to bring the body downstairs, just before the 
funeral; that Mrs. Mackall asked the said question. “ Q. Was 
there anv conversation between you and Mr. Widdicombe? A. 
Yes, a few moments afterwards he and I went into the front room, 
the parlor, still waiting for the undertaker to come. We were walk¬ 
ing up and down, and I said ‘ Tom, what paper did Nina refer to?’ 
He said ‘A memorandum that your aunt Susie left.’ I asked what 
it was and lie sa.id it was what she wanted done with her bonds. I 


asked what that was and he said : ‘ Five thousand dollars in mem¬ 
ory of your grandfather and grandmother; two thousand dollars in 
memory of Louisa, a thousand dollars each to Nina, Jessie and you 
and myself and a thousand dollars to the Society for the Prevention 

•y •/ 

of Cruelty to Animals and a thousand dollars to the Emergency 
hospital; all tlie rest to Miss Anne and your mother and 1 said there 
would be no rest.’ ” Witness stated that when she'said there would be 


no rest, she was quoting what he said to her; that her mother 
91 was then living, and her name was Catherine E. Owens, the 
eldest sister of said Susan T. Cruit, being about six years 
older; that her mother had one daughter by a former marriage, 
Miss Nina F. Mackall; that herself and Jessie Owen Cugle are all 
that are living; tliat her mother had other children, who died in 
infancy; that none of her mother’s sisters were married ; thlit her 
grandmother had four daughters, Catherine E. Owen, Susan T., 
Anne E. J., and Mary Louisa; that there was one other, but she 
died in infancy, and that Louisa died on January 2nd, 1876, un¬ 


married ; that her mother and Miss Susan T. Cruit were friendly at 


the time of Miss Susan’s deatli; that her motiier was always very 
fond of Aunt Susan, and that there were never any quarrels that 
she heard of. 


And thereupon the witness was asked whether she had ever had 
any conversation with said Widdicombe in reference to the time 
when the said will was made, and answered that she had, on the 
day of the funeral, and that when it was spoken of she, witness, had 
asked the said Widdicombe when the said paper was made, and he 
had said in tlie summer, when Aunt Anne was in the country. 

And thereupon the said witness testified on cross-examination 
as follows: 

That at the time of Susan T. Cruit’s death her only next of kin 
were the mother of the witness and her sister Miss Anne, and that 
in the event of the intestacy of Susan T. Cruit the said Anne Cruit 
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would get one-half of the estate and the witness and her two sisters 
would get the other half. ‘'Q. All of your aunts and your 

92 mother and all of the family who were living here were on 
pleasant terms were they not ? A, My mother and my aunts 

were. Q. Was there any exception as to the others ? A. I think 
in all families there is more of less contention unfortunately.” 

The witness further testified that her mother had died since the 
death of the said Susan T. Cruit, leaving a will making some small . 
bequests, with the remainder to the witness, and that she, the wit¬ 
ness, had made an agreement with her half-sister Mrs. Mackall and 
her sister Jessie Owen Cugle, that “ if I get this money from Aunt 
Susan I would divide it equally with them as my mother had in¬ 
tended doing.” 

Witness further testified that her mother was equally interested 
with her two aunts in the real estate mentioned, and that after the 
death of the said Anne Cruit the property descends to the children, 
that is to the witness and her two sisters, and that witness and her 
two sisters own all that real estate, which consists of “ three houses 
on F street between Fourteenth and Fifteenth, on the north side, 
right adjoining the W 3 mtt building, and then on Fourteenth street, 
back of the Wyatt building to G. Then there are two or three lots 
on G street, three, I think,” and a farm of about 200 acres in Vir¬ 
ginia, just across the Aqueduct bridge on the Falls Church road; 
that the approximate value of the said property is probably four or 
five hundred thousand dollars, or possibl}^ more; that witness never 
knew the income of the property until her aunt Susan T. Cruit^s 
death, but now knows that at that time it was ten or eleven thou¬ 
sand dollars; that witness was in Washington the last days of 

93 November, immediately preceding her aunt’s death, and sup¬ 
poses she was at her house, because she used to go in nearl}^ 

every time she went downtown to see how they wore; that witness’s 
mother was quite an invalid, and could not go out very much, so 
whenever the witness went downtown she states she always stopped 
in to see how her aunts were, in order to tell her mother about them. 

“ Q. Can you tell us what was the habit of these ladies as to going 
out; wliether they went out much or whether they were living 
rather the life of a recluse ? A. They were very quiet. The}’ lived 
a very retired life.” 

Witness further testified that she never experienced any difficult}'' 
in seeing her aunt Susan; that nobody ever opposed her seeing her 
at any time ; that she had perfect freedom of intercourse with her; 
that she met Mr. Widdicombe very often at the house of her aunt, 
and that her aunt Susan always had entire charge of her grand¬ 
father’s estate; that the relations of her two aunts towards each other 
were always of the kindest, entirely harmonious, so far as the witness 
knows; that witness’s Aunt Susan was sixty-nine years of age in 
May, and she died in December, and that her aunt Anne is about 
three years younger than her aunt Susie. 

Upon redirect examination the witness testified that the estate to 
which she referred in mentioning the income, was the estate of Rob- 
7—1 250a 
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evt Crnit; that her aunt Anne was in receipt of the rents tliereof, 
and tliat there had never been anything said between them as to 
who had the right to receive those rents, but that witness thought 
that the children of Catherine E. Owen were entitled to one- 

94 half of the rents of the property under the will of their grand¬ 
father, Robert Cruit; and that when her mother was alive 

she received one-third of the said rents, during the lifetime of her 
aunt Susan, and from the time of her death until her mother’s 
death, the witness’s mother received one-half of the income, and 
since then no share of the income has been received by the witness. 

Upon recross-examination the witness testified that she and her 
sister claim that under the proper construction of her grandfather’s 
will, they are entitled to one-half of the income from the said real 
estate; witness further testified that her sister, Jessie Owen Cugle 
and herself have an income from the Owen house on Pennsylvania 
avenue, which had belonged to witness’s father, who liad a perpetual 
leasehold interest therein, and that Mrs. Mackall had no share in 
the said property, and that the same rented for $400 a month, and 
has an incumbrance of $13,000 on it, with about $3,000 more due 
for necessary repairs made last summer; and that her aunt Susan 
T. Cruit knew of the said property, and all their affairs. 

Thereupon the defendants, further to maintain the issues on their 
part joined, produced Jessie Owen Cugle, a witness, who testified 
as follows: 

That she resides in Baltimore, and is the youngest niece of Susan 
T. Cruit; that she is married, and has three children ; tliat she re¬ 
members when her aunt Siisah T. Cruit died; that she was in 
Washington visiting her mother, and had come here for the 

95 Christmas holidays with her children ; that slie went to see 
her aunt on Saturday, and liaving her children with her was 

afraid they would annoy her aunt, and then she did not see her 
again until the Monday before her aunt died ; that she had not seen 
her aunt during the montli of December until said Saturday, for 
the reason that slie had not been over from Baltimore, and iiad 
only come over from Baltimore for the Christmas holidays; that she 
saw her aunt after she liad been taken sick ; that her aunt seemed 
perfectly rational to her, and while she was suffering a good deal 
and said she could not get her breath, yet she was perfectly con¬ 
scious; that she knew the witness perfectly well, and knew the wit¬ 
ness’s children, and asked after witness’s mother and spoke just as 
clearly as witness is speaking now; that her aunt Susan was then 
confined to her bed ; that she again saw her on Monday; that her 
aunt Susan was tlien lying down and had her eyes closed, and did 
not speak to witness; that her aunt was breathing with a great deal 
of difficulty^ ; that that was between ten and eleven o’clock on Mon¬ 
day morning, the thirty-first day of December; that she did not go 
down to see lier aunt on Sunday but heard from her aunt, by Mr. 
Widdicombe, who came up to her mother’s house wliile they were 
at dinner, and told them that her aunt was much better; that her 
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relations with her aunt were always very pleasant, and she seemed 
to take a great interest in witness, and her children; that witness 
had several letters from her aunt, and that they were always signed 
and very formal; that her aunt was never a demonstrative woman 
and never made aii}^ great pretensions as to what she thought 

96 of any one; that the letters mentioned would begin, Mrs. 
Jessie Owen Cugle, Dear Niece,” and she would sign them 

“ Very respectfully,” or “ Truly, Susan T. Cruit;” that they were 
very formal always; that witness never knew her aunt to write a 
letter to which she did not sign her name. “ Q. Will you look at 
the back of this paper (exhibiting to witness a paper-writing alleged 
to be a will) and look at the handwriting of the memorandum on 
the back of it, and state if you know in whose handwriting it is? 
A. Most certainly. Q. Whose handwriting is it ? A. Tom Widdi- 
combe’s.” 

Witness further testified that she was very well acquainted with 
the liandwriting of said Widdicombe, and had not the slightest 
doubt that the said memorandum on the back of said paper was in 
his handwriting. 

“ Q. When did you first hear about this paper-writing ? A. It 
was between Monday and Wednesday—between the 31st of Decem¬ 
ber and the 2nd of January. I took my children down to my aunt’s 
house and Mr. Widdicombe came to the door with me. I had my 
two little girls with me. Then he mentioned this paper and said 
that there was a thousand dollars to be left to Mrs. Mackall and a 
thousand dollars to himself and a thousand dollars to Deanie, as he 
always called her, and a thousand dollars to you— Q. Whom did 
he mean by ‘you’? A. That was I—Jessie, as he said. That was 
all that he said to me.” 

On cross-examination, the witness testified that she went to Balti¬ 
more to live November 20, 1890; that she had been a frequent 
visitor to her aunt Susan’s house before she went to Baltimore to 
live, and was there always once a week and sometimes a 

97 great deal oftener; that there was no difficulty about witness 
going there or having access to said liouse, and seeing her 

aunts whenever she pleased; that nobody ever undertook to inter¬ 
fere with witness, and that witness exercised her own pleasure about 
it; that her two maiden aunts lived together in the said house as 
long as the witness can remember, and that has been ever since she 
was four years old, and that they have certainly lived there together 
since 1861, and that they never lived separately except when one or 
the other of them would go over to their country place at the farm 
for a week or two, or something of that sort. 

And thereupon the defendants, further to maintain the issues on 
their part joined, produced Chapin Brown, a witness, who testified 
as follows: 

That he is one of the attorneys for the caveatees in said case, and 
was appointed a collector of the estate of the said Susan T. Cruit, 
and is acquainted with the said Thomas W. Widdicombe; that he 
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had a conversation with the said Widdicoinbe in regard to the said 
will or paper-writing propounded in this case. 

And thereupon the witness testified that he had a conversation 
about the 17th of April, 1901, or two or three days before that, with 
the said Widdicoinbe. 

And thereupon the said witness was asked the following ques¬ 
tions: “ Q. Please state what that conversation was? A. The con¬ 
versation took place while I was in his buggy. We had left the 
stable where he kept his buggy to go over to the farm. The 
08 a|)praisers of the estate, appointed by the orphans' court, had 
gone over in another conveyance. * * * When we were 

going across the Aqueduct bridge the conversation was directed to 
this pajier-writing. During the conversation, and when we had 
gotten about an eighth or a quarter of a mile beyond the Aqueduct 
bridge, I said: ‘ When was this paper made?' He turned to me, 
and, as near as I can remember used this language: ‘ That paper 
was made last October.' " 

Upon cross-examination said witness testified, that he had known 
of the existence of the said paper shortly after the deatli of the said 
Susan T. Cruit, about a week or ten days, or it may have been a 
little shorter time ; that he learned of the said paper from Mr. 
Thomas. 

And thereupon, the defendants, further to maintain the issues on 
their part joined, recalled the said Kate Dean Owen, who testified 
further as follows: 

That the handwriting on the back of the paper filed in the office 
of the register of wills on March 21, 1901, is in the handwriting of 
Thomas W. Widdicoinbe. 

Anti thereupon the defendants rested. 


Whereupon, the foregoing being the substance of all the evidence, 
counsel for the plaintiffs [irayed the court to direct the Juiy to re¬ 
turn a verdict for thecaveatees upon all the issues in the said cause; 
wliich instruction was objected to on behalf of counsel for the'de¬ 
fendants, and was rejected by the court : and to the refusal of 
99 the court to grant the said in.struction the defendants then 
and there excepted, and the exception was duly noted upon 
the minutes of the court and duly allowed. 

And thereupon counsel for the plaintiffs prayed tlie court to grant 
the following instructions, which were by the court allowed: 


^‘2. If the jury believe from the evidence that the paper offered 
in evidence as a will was written bv the said Susan T. Cruit and by 
her intended to bo her last will and testament in the f?’om as writ¬ 
ten they slioiild answer the first, second, tliird and fifth issues in the 
affirmation." 

3. The jury are instructed that there is no evidence of undue 
influence in the cause and the answer to the fourth issue should 
be no." 


Thereupon counsel for the defendants prayed the court to instruct 
the jury as foliows: 
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2. The jury are instructed that the burden of proof as to the 
issue relating to the testamentary character of the paper-writing 
(issue No. 1), and tlie burden of proof as to the issue whether said 
paper-writing is the last will and testament of the decedent, Susan 
T. Cruit, (issue No. 2), and the burden of proof as to the issue relat¬ 
ing to the due execution of said paper-writing as the last will and 
testament of said decedent (issue No. 3), is upon the plaintiffs, the 
caveatees, and that they must prove the affirmative of these issues 
by a preponderance of the evidence and in determining the pre¬ 
ponderance of the evidence the jury are not bound by the oral 
testimony of any one or more witnesses, but the jur}^ are 

100 to consider and weigh the oral testimony of any one or more 
witnesses in connection with both the oral testiinony of other 

witness or witnesses and with all the other evidence either written 
or otherwise, in the case. If the evidence bearing upon any one or 
more of tlie above-mentioned issues estimated by the impression that 
it makes on the mind of the jury, is evenly balanced, then the plain¬ 
tiff- must fail and the answer to such of the above-mentioned issues 
must be in the negative, and in favor of the defendants the cave¬ 
ators. 

The plaintiffs in this case are the caveatees, or those endeavoring 
to establish the said paper-writing as the last will and testament of 
said decedent and the defendants in this cause are the caveators, or 
those who are opposed to the establishment of said paper-writing as 
her last will and testament.”— 

which said prayer was granted. 

Thereupon counsel for the defendants further requested the court 
to instruct the jury as follows : 

“ 5. If the jury find from all of the evidence that the paper-writing 
alleged to be the last will and testament of Susan T. Cruit, deceased, 
was written b}" lier as a draft of a will from which she intended to 
have a more formal will prepared and executed, then the jury are 
instructed that unless they should further find from the evidence 
that she was prevented from carrying this intention into effect by 
sudden sickness or death, then their verdict must be for the defend¬ 
ants, the caveators.”— 

which said instruction was objected to by counsel on behalf 

101 of the plaintiffs, but the court overruled said objection and 
granted the said instruction, to which ruling plaintiffs then 

and tliere excepted; which exception was noted on the minutes of 
the court and duly allowed. 

And thereupon the court charged the jury as follows : 

“ The CoCrt : Gentlemen of the jury, we have in this case another 
illustration of the informal kind of wills we have been trying here, 
a will that seems on its face to be informal and not written with ink, 
as wills generally are; and so it becomes necessary to submit the 
matter to you to determine whether or not this paper was actually 
intended by the lady who wrote it to be her will. 

The whole case, almost, is contained in that expression. If you 
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find from all this testimony that this lady wrote this paper in good 
faith and in seriousness and adopted it and intended it to be her 
will, and was of that mind up to the time of her death, tlie paper, 
notwithstanding its informality, notwithstanding it may be imper¬ 
fect, is a will of personal property in this District, and you have to 
determine from something outside of the paper whether that is true 
or not, in connection with the paper and the other testimony and 
the other documents that have been introduced in evidence. The 
documentary evidence is the will itself and the inventory that has 
been offered in evidence showing the magnitude of her estate that 
she undertook to dispose of, and the character of that estate. 

Usually, of course, persons make their wills in writing or type¬ 
writing or print or some kind of writing with formality, 

102 because it has always been necessary here since this District 
has been formed to have three or four witnesses to a will in 

order that it might pass real estate. It has never been considered 
necessary to have witnesses to a will to dispose of personal estate, 
following the old common law in that respect, and not even neces¬ 
sary to have a signature to the will, as is illustrated by the last will 
case we tried here, in which a will was produced written in pencil, 
without any signature at all; but in that paper the name of the 
testatrix appeared in the fore part of the will. I refer to the Stew¬ 
art will. 

But in this paper no name appears in the will or in the paper, 
and therefore it is necessary to establish the handwriting, to estab¬ 
lish the fact, outside of the paper itself, that it was written by some 
person for the purpose of making a will and so considered and 
treated by that person writing it,and adopted; and if yon find that 
from all the evidence, then you would be justified in finding a ver¬ 
dict in favor of the caveatees here sustaining this paper as a will, 
no matter how informal it is and no matter what lier knowledge 
might have been about the formality required, or whether she was 
ignorant or well informed. That would make no difference except 
as it might?/operate in your minds on thestrengtli of the testimony. 
No matter how intelligent she might have been, she still might have 
ado[)ted this as a will of personal property because she was pre¬ 
sumed to know the law and that that had been the law for such 
time as the memory of man runneth not to the contrary, as Black- 
stone says of the common law. 

103 So that that is not a consideration for you, whether it was 
an intelligent adoption by her of a paper of this kind rather 

than to have it written and formal and all that. She may have 
understood perfectly well that the ordinary way was to have a will 
written in ink and signed by witnesses and yet she may have taken, 
in her peculiar way of thinking, the idea that she could make i« 
just as well this way, and so made it in this form. 

So that that does not depend on a question of intelligence or 
ignorance on her part, but it is a matter purely of her intent. If 
she intended it as a will and wrote it down for such and never 
changed that intention up to the time of her death, your verdict 
should be in support of the will. 
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If she intended it simply as a draft of a will that she was going 
to have prepared, some memoranda that she had jotted down for 
the mere purpose of informing her counsel or some one that she was 
going to ask to draw her will for her, to prepare her formal will, 
and if she did not intend it to take effect until that will should be 
prepared and duly signed and executed, then of course you cannot 
find a verdict in favor of the will; but if you come to that conclu¬ 
sion, you must come to it from the evidence in the case, from the 
testimony of the witnesses given on the witness stand and from 
the paper itself and from the other evidence and circumstances of 
the case, considering it altogether; because you have to look at it 
as a whole. Place yourselves in the position of this old lady, under 
the surroundings, so far as you can, in order to make up your minds 
what she did rejMly intend b}^ writing this paper and delivering it 
over to Mr. Widdicombe, if she did write it and deliver it 

104 over to him with the injunction that she gave him to pre¬ 
serve it. 

The instructions that have been prepared by counsel on each side 
as given by the court are as follows: 

If the jury believe from the evidence that the paper offered in 
evidence as a will was written by the said Susan T. Cruit and by her 
intended to be her last will and testament in the form as written 
they should answer ths 1st, 2ud, 3rd, and 5th issues in the affirma¬ 
tive.^^ 

Those issues are: “ Whether the said paper filed in the office of 
the register of wills on the 21st day of March, 1901, is of a testa¬ 
mentary character. 

“ Whether the said paper-writing is the last will and testament of 
the said Susan T. Cruit, deceased. 

“ Whether the said paper-writing was ever executed by the said 
Susan T. Cruit as and for her last will and testament. 

“And whether the said Susan T. Cruit, the deceased, at the time 
she wrote the paper alleged to be her last will and testament, in¬ 
tended the same as a complete testamentary paper in the form in 
which it is.” 

Now, as to the fourth issue, counsel have not introduced any evi¬ 
dence of undue influence in the case, so that that issue drops out. 
You should answer that in the negative, and I have given an in¬ 
struction to that effect formally. The caveatees, those claiming 
under the will, of course are the plaintiffs in this case. They have 
the burden of proof, and I have granted this prayer with reference 
to their position: 

“ The jury are instructed that the burden of proof as to the 

105 issue relating to the testamentary character of the paper-writ¬ 
ing (issue No. 1) and the burden of proof as to the issue, 

whether said paper-writing is the last will and testament of the de¬ 
cedent, Susan T. Cruit (issue No. 2) and the burden of proof as to 
the issue relating to the due execution of the said paper-writing as 
the last will and testament of said decedent (issue No. 3) is upon 
the plaintiffs, the caveatees, and that they must prove the affirma- 




ANN IS. j. ORUiT VS. KATE DEAN OWEN, EXECUl^RlX, EtO. 


tive of these issues a preponderance of the evidence, and in de¬ 
termining the preponderance of the evidence the jury are not bound 
by the oral testimony of any one or more witnesses, but tlie jury 
are to consider and wiegh the oral testimony of any one or more 
witnesses in connection with both the oral testimony of other wit¬ 
ness or witnesses and with all the other evidence either written or 
otherwise, in the case. If the evidence bearing upon any one or 
)\iore of the above-mentioned issues, estimated by the impression it 
makes on tlie mind of the jury, is evenly balanced, then the plain¬ 
tiff must fail, and the answer to such of the above-mentioned issues 
must be in the negative, and in favor of the defendants, the covea- 
tors.” 

‘^If the jury find from all the evidence that the paper-writing 
alleged to be the last will and testament of Susan T. Cruit deceased 
was written by her as a draft of a will from which she intended to 
have a more formal will prepared and executed, then the jury are 
instructed that unless they sliall further find from the evidence that 
she was prevented from carrying this intention into effect by sudden 
sickness or death, then their verdict must be for the defendants, the 
caveators.” 

There are several issues here, and as the wording of them is a 
little complicated for an answer yes or no, I have pre- 

106 pared a memorandum for the jury to aid tliem in reaching, 
or at least in stating, a verdict, which I think will be re¬ 
sponsive and correct to all of these issues. 

The first issue, wliether the said paper filed in the office of the 
register of wills on the 21st day of March, 1901 is of a testamentary 
character, von can answer “ It is” or “It is not.” That would he an 
intelligent answer and I think would be a better form for it. 

The answers to the first three issues would be tlie same. 

The fourth issue you will answer “ No.” 

The fifth issue, whether the said Susan T. Gruit deceased at the 
time she wrote the paper alleged to bo her last will and testament 
intended the same as a complete testamentary paper in the form in 
which it is, you can answer “ She did ” or “ She did not.” 

The sixtli issue you will answer in the same form, either “ She 
did ” or “She did not.” 

As to tlie seventh issue, this one with reference to the draft of this 
paper, it is ca[)able of three answers and I have drafted three 
answers here to that as follows—the correct one of course you could 
adopt and scratch out the others, if you use this memorandum ; but 
you can make vour own announcement. It need not be in writing 
when you come to announce your verdict. 

First, it might be answered in this way, if you think the testi¬ 
mony warrants it: “ It was not intended as a paper from which she 
intended a formal will to be prepared.” That would be a proper 
answer in case vou answer these first three issues in the affirmative, 
that it was intended by her as a will. Of course if it was 

107 intended as a will in the form in which it was written, that 
ends the case, so far as that is concerned, and that should be 

answered in the negative, to clear up the issues. 
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Or “ it was intended as such draft, but her sickness and death pre¬ 
vented the preparation and execution of a more formal will.” You 
could answer it in that way, if you thought the evidence war¬ 
rants it. 

Or, third, “it was intended as such draft, and. she was not pre¬ 
vented by sickness and death from having a more formal will pre¬ 
pared and executed.” 

So that I will simply give this in connection with the issues and 
as a suggestion by which you can frame your answers to the several 
questions. 

You are to consider, of course, the weight of the testimony and 
the credibility of these witnesses. Try to reconcile the statements • 
that all have made, if they are capable of reconciliation, in any 
points where they contradict each other on material matters. Con¬ 
tradictions about immaterial matters are of no consequence in the 
case unless they throw light on the question of the credibility of the 
witness on material matters. We never expect to find witnesses 
who agree exactly in all matters in any case; but the jury should 
look at the body of the case, look at the whole case as it is made, 
from all the circumstances and facts. They will find some facts 
that are wholly undisputed, and those facts must be taken for 
granted, taken as true; and then compare the other evidence with 
those facts and see how near it squares up to it. 

108 In this case you will have no difficulty about the writing 
of this paper, because there is no evidence "in the case to prove 
that it was not written by this lady. Neither party contends that 
it was written by anybody else, and you have that fact to start 
with. 

I think I have said enough to you, gentlemen.” 

All the foregoing exceptions were duly and separately taken be¬ 
fore the jury retired, and were duly noted by the court on its min¬ 
utes at the time the same wera severally taken, and before the jury 
retired to consider of their verdict. 

Whereupon the jury retired and upon returning to the court¬ 
room rendered a verdict as shown in the record in this case in the 
probate court and contained in a previous part of this record on ap¬ 
peal to the Court of Appeals of the District of Columbia. 

■ The foregoing several exceptions are signed as the several excep¬ 
tions taken at the trial of the above-entitled cause this 13th day of 
September, A. D. 1902, now for then. 

JOB BARNARD, Justice, [seal.] 

(Endorsement: re estate of Susan T. Cruit, deceased. Bill of 

exceptions. Filed Jul- 2, 1902. Louis A. Dent, register of wills, 
D. C., clerk of the probate court.) 
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109 Supreme Court of the District of Columbia, Special Term for Orphans’ 

Court Business. 

No. 10066. 

Estate of Susan T. Cruit, Late of the District of Columbia, Died December 31st, 

1900, Intestate. 


Legal representatives. 

Amount 
of bond. 

! 

Sureties. 

Solicitors. 

Cliapin Brown and 
Edward H. Thomas, 

Collectors. 

$2000.00 

i 

The United States 
Fidelity and 
Guaranty Com¬ 
pany of M a r y- 
land. 

Chapin Brown, E. H. 
Thomas for A. E. J. 
Cruit. 

Carlisle and Johnson for 
Central Dispensary 
and Emergency Hos¬ 
pital. 

Crammond Kennedy, 
att’y for Humane So¬ 
ciety. 


Date. 


Proceedings. 


Deposit, $15.00. 


1901. 
April 24 

June 6 

“ 16 
“ 19 

July 2 


Sept. 13 


Appearance of Carlisle and Johnson entered as attorneys for“Tiie 
Central Dispensary and Emergency Hospital.” 

Order overruling motion for new trial, denying will to probate and 
record and denying petitions and answers praying admission thereof. 

Appeal of Ann K. J. Cruit to Court of Appeals filed. 

Citation on appeal issued vs. Kate Dean Owen, returned, service 
acknowledged by Chapin Brown, attorney for ap-ellee. 

Proposed bill of exceptions tiled. 

Order extending time for presentation of bill of exceptions, and ex¬ 
tending time to file transcript of record in Court of Appeals to Sep¬ 
tember 15, 1902. 

Order extending time for filing transcript of record to October I, 1902. 


110 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

In re the Estate of Susan T. Cruit, Deceased. No. 10066. 

The register will embrace the following in the recordon appeal: 

(1.) Petition of Ca//^erine E. Owen for issuance of letters of ad¬ 
ministration (fee. (Filed March 0, 1901.) 

(2.) Answer of Ann E. J. (jruit to petition of Catherine E. Owen, 
and praying for probate and record of paper-writing filed in office 
of register of wills March 21,1901, as last will and testament of 
said decedent (filed March 21, 1901), together with photographic 
copy of said paper-writing filed March 21, 1901. 

(3.) Petition of Catherine E. Owen (filed April 16, 1901) for the 
appointment of a collector; the said petition being filed as an answer 
to the said petition and answer of Ann E. J. Cruit, tlie said petition 
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and answer of said Catherine E. Owen being filed also as a caveat to 
alleged testamentary paper. 

(4.) Note. —April 16,1901.—Order passed appointing collectors. 
(Make note only of this, but do not copy order in full.) 

(5.) Petition of Washington Humane Society for probate of said 
paper-writing and for issuance of letters of administration c. t. a. to 
Ann E. J. Cruit. (Filed Apr. 30,1901.) 

(6.) Joint and several answer of A. E. J. Cruet and Thos. W. 
Widdicombe to said further petition of Catherine E. Owen. (Filed 
May 2,1901.) 

(7.) Petition of Kate Dean Owen (filed Nov. 29, 1901) as executrix 
of Catherine E. Owen, and residuary legatee under her will. 

(8.) Order substituting Kate Dean Owen as party contestant and 
as caveator; and also fixing the time for hearing on the 
111 pleadings; and also tlie acknowle-gement of service of copies 
of said last-mentioned order by all of the interested parties 
(at foot of copy of said last-mentioned order). 

(9.) Answer of Evanina F. Mackall to said petition and amended 
petition of Catherine E. Owen and to said petition of Kate Dean 
Owen. (Filed Dec. 13,1901.) 

(10.) Opinion of Justice Barnard as to framing issues for trial by 
jury. (Filed Jan’y 17,1902.) 

(11.) Order framing issues (filed Feb. 14, 1902), and fixing March 
6th, 1902, as time for trial of said issues; and also the several orders 
of the court continuing the time for trial until May 12,1902, the 
day the trial actually began. 

(12.) Acknowledgment of service of copies of said order fixing 
time for trial & framing issues, passed February 14, 1902, by the 
respective parties. (Filed March 7, 1902.) 

(13.) Order that issues be tried, etc., and order making caveatees 
plaintiffs and caveator defendant. (Passed May 12,1902.) 

(14.) Verdict of jury. (Filed May 15,1902.) 

(15.) Decree of the court denying record and probate of paper¬ 
writing and denying petitions and answers praying for record and 
probate of the same. 

(16.) Order, appeal of Ann E. J. Cruit to Court of Appeals, D. C. 
(Filed June 16,1902.) 

(17.) Note. —Appeal bond approved by the court and filed. (Add 
in date of filing.) 

(18.) Bill of exceptions. 


Docket Entries. 

Apr. 24,1901.—Appearance of Carlisle & Johnson entered as attor¬ 
neys for the Central Dispensary and Emergency Hospital. 
112-114 June 6,1902. Order overruling motion for new trial, de¬ 

nying will to probate and record and denying petitions 
and answers praying admission thereof. 

June 16, 1902. Appeal of Ann E. J. Cruit to Court of Appeals. 
June 19, 1902. Citation on appeal issued against Kate Dean 
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Owen. Returned service acknowledged by Chapin Brown, attorney 
for appellee. 

July 2,1902. Proposed bill of exceptions filed. 

Jul}^ 2,1902. Order extending time for presentation of bill of ex¬ 
ceptions, and extending time to file transcript of record in Court of 
Appeals to September 15, 1902. 

Sept. 13,1902. Order extending time for filing transcript of record 
to Oct. 1, 1902. 

We hereby stipulate that the above shall constitute the record on 
appeal in the above-entitled case as well as an,y further part of the 
record in the lower court as the attorneys for either party may 
direct. 

But the attorney for the appellant reserves the right to move to 
tax costs against the appellee for unnecessary portions of the record, 
embracing last two clauses of paragraph 8, paragraph 10; so much 
of paragraph 11, as cal Is for several orders of the court continuing 
the time for trial, and paragraph 12. 

E. H. THOMAS, 

AWy for A'p'pellcvnt. 
JOHN PAUL EARNEST, 
CHAPIN BROWN, 

Att^y- for Appellee. 

Sept. 16,1902. 

(Endorsement: In re estate of Susan T. Cruit, deceased. Stipula¬ 
tion as to contents of record on appeal Filed Sept. 16,1902. Louis 
A. Dent, register of wills, clerk of the probate court.) 

115 Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court. 

District of C’or.rMBiA, To tuit: 

I, John R. Rouzer, deputy register of wills for the District of Co¬ 
lumbia, clerk of the probate court, do hereby certify the foregoing 
pages, numbered from 1 to 113, inclusive, to be true copies of the 
originals of certain papers on file and certain docket entries in the 
office of the register of wills, clerk of the probate court, in case No. 
10066 estate of Susan T. Cruit, deceased, wlierein Ann E. J. Cruit — 
appellant, and Kate Dean Owen, — appellee, the .same constituting 
a full, true, and correct transcript of record of proceedings had in 
said cause together vvdth a photographic copy of paper-writing filed 
Mar. 21, 1901, according to the stipulation of counsel filed therein 
and made a part hereof. 

I further certify, that the bond for appeal, in the penalty of two 
hundred dollars, was duly filed by said appellant, and approved by 
said court on the 19th day of June, A. D. 1902. 

In testimony whereof, I hereunto subscribe my name and affix 
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the seal of the said probate court, this 27th da}^ of September, A. D. 
1902. 

f Seal Supreme Court of the District of Columbia, \ 

\ Probate Jurisdiction. j 

JOHN R. ROUZER, 

Deputy Register of Wills for the District of Columbia, 

Cleric of the Probate Court, 

] 16 In the Court of Appeals of the District of Columbia. 

Ann E. J. Cruit, Appellant, ') 

vs, V No. 1250. 

Kate Dean Owen, Executrix, Appellee. ) 

It is hereby stipulated that the original paper-writing claimed 
by Ann E. J. Cruit to be the will of Susan T. Cruit deceased, may 
be exhibited to the court, and that a copy thereof may be included 
in the transcript of the record and be printed as a part thereof. 

E. H. THOMAS, 

Atfy for Appellant, 

J. P. EARNEST, 

CHAPIN BROWN, 

Att^ys for Appellee, 

Government 

117 5 thousand 4 per cent, bonds in memory of my parents 
Robert and Catherine Cruit, two thousand dollar 4 per cent. 

. B E- C ^ one 

in memory of ray sister Mary Louisa Cruit thousand 3-65 District 
bond to Emergency hispatal one thousand 3-65 District bond to the 
Society for the Prevention of Cruelty to Animals 

niece 

One thousand dollar bond to my [cousin]* Nina F. Mackall—one 
thousand bond to my cousin Thomas W. Widdicombe—one hundred 
dollars to Kate D. Owen one hundred dollars to Jessie D. Cugle. 

shai’e 

Whatever remainder of Government bond my [half]* bank stock 
my half share insurance stock—T my sister Annie E. J. Cruit. 

118 District of Columbia, To wit: 

On the 21st day of March, 1901, came Edward H. Thomas and 
made oath on the Holy Evangels of Almighty God, that he does 
not know of any will or codicil of Susan T. Cruit late of said Dis¬ 
trict, deceased, unless the aforegoing instrument of writing without 
date said to be in the handwriting of the deceased be her will and 
that he received the same from Thomas W. Widdicombe in the pres¬ 
ence of Ann E. J. Cruit sister of said deceased at the late residence 
of the deceased about the first week in January 1901 and said Susan 
T. Cruit died on or about the 31st day of December, 1900. 

EDWARD H. THOMAS. 


[* Words enclosed in brackets erased in copy.J 
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Sworn to and subscribed before me, 

LOUIS A. DENT, 

Begisi&i' of Wills for the District of Columbia. 


119 Supreme Court of the District of Columbia, Holding a Probate 

Court. 

District of Columbia, To luit: 

I, John R. Rouzer, deputy register of wills for the District of Co¬ 
lumbia, clerk of the probate court, do hereby certify, that the fore¬ 
going is a true copy of the original paper-writing purporting to be 
the last will and testament of Susan T. Cruit, deceased filed in the 
office of the register of wills for the District of Columbia, clerk of 
the probate court, in the matter of the estate of Susan T. Cruit, de¬ 
ceased case No. 10066, adm. doc. 28. 

I furthet certify, that I have compared said copy with the orig¬ 
inal paper in said office, and find it to be a full, true and correct 
transcript thereof. 

Witness my hand and the seal of the said probate court, this 1st 
day of December, A. D. 1902. 

f Seal Supreme Court of the District of Columbia, I 
\ Probate Jurisdiction. J 

JOHN R. ROUZER, 

Deputy Register of Wills for the Distmct of Columbia, 

Clei'k of the Probate Court. 

[Endorsed :] No. 1250. Ann E. J. Cruit, appellant, Kate Dean 
Owen, executrix estate of Catherine E. Owen, deceased. Addition 
to record per stipulation of counsel. Court of Appeals, District of 
Columbia. Filed Dec. 2, 1902. Robert Willett, clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1250. Ann E. J. Cruit, appellant, vs. Kate Dean Owen, executrix 
estate of Catherine E. Owen, deceased. Court of A|)peals, District 
of Columbia. Filed Sep. 30, 1902. Robert Willett, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1903. 


No. 1250. 

No. 2, Special Calendar. 


ANN E. J. CRUIT, Appellanty 

vs. 

KATE DEAN OWEN, Executrix op the Estate op 
Catherine E. Owen, Deceased, Appellee. 


Brief of Appellee on iHotion to Dismiss 

Appeal. 


This is a motion to dismiss an appeal from the Supreme 
Court of the District of Columbia, sitting as a Probate Court, 
taken by one only of several parties plaintiff, without a 
summons and severance, as to the other parties plaintiff 
jointly affected with appellant by the decree below. 


STATEMENT OP THE CASE. 

Susan T. Cruit died in Washington, D. C., December 31, 
1900, possessed of personal pro|)erty of the value of about 
seventeen thousand dollars, and left surviving her as her 
only heirs at law and next of kin, two sisters, Catherine E. 
Owen and Ann E. J. Cruit. 

On March 9, 1901, Catherine E. Owen, the elder sister, 
8616-1 
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filed a petition in the Probate Court of the District of Co¬ 
lumbia, alleging, among other things, that to the best of 
petitioners knowledge and belief Susan T. Cruit died intes¬ 
tate, and asking that letters of administration be issued to 
her and Chapin Brown (Rec. p. 2). 

On March 21, 1901, Ann E. J. Cruit filed her answer to 
the petition of her sister, Catherine E. Owen for letters of 
administration, denying that Susan T. Cruit died intestate, 
and filing with her answer a certain paper-writing which 
she alleges was written by Susan T. Cruit as and for her 
last will and testament (Rec. pp. 3, 4), and asking for the 
admission of said paper-writing to probate and record and 
for her appointment as administratrix. 

This was follovved on April 16, 1901, by the filing of a 
further petition by Catherine E. Owen as her caveat against 
the alleged will, and stating, among other things, that the 
said paper-writing was never intended by the said Susan T. 
Cruit to be her last will and testament, and praying that 
all the persons named in said paper-writing, to wit: Eva- 
nina F. Mackall (called in said paper-writing Nina F. Mack- 
all), Thomas W. Widdicombe, Kate Dean Owen, Jessie 
Owen Cugle (called in said paper-writing Jessie L. Cugle), 
The Emergency Hospital, and the Society for the Preven¬ 
tion of Cruelty to Animals, may be cited to appear, together 
with the said Ann E. J. Cruit (called in said paper-writing 
Annie E. J. Cruit), and answer her petition (Rec. pp. 4, 5, 
6, 7). 

In answer to said further petition and caveat of Catherine 
E. Owen, the parties specified therein as those named in the 
alleged will, and including also all of the heirs at law and 
next of kin of said decedent, did appear as follows: 

Crammond Kennedy, Esq., for The Humane Society, or 
the Society for the Prevention of Cruelty to Animals (Rec. 
pp. 9, 23). 

E. H. Thomas, Esq., for Ann E. J. Cruit and Thomas W. 
Widdicombe (Rec. pp. 10, 23). 
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Gordon & Gordon, attorneys for Evanina F. Mackall (Rec. 
pp. 13, 15, 23). 

Carlisle & Johnson, attorneys for Emergency Hospital 
(Rec. pp. 23, 59). 

Charles H. Bauman, Esq., for Jessie Owen Cugle (Rec. 
p. 23). 

Chapin Brown, Esq., for Catherine E. Owen and Kate 
Dean Owen (Rec. pp. 2, 7, 15, 23), and the said Ann E. J. 
Cruit, Thomas W. Widdicombe and The Humane Society 
filed answers praying for the probate of the alleged will. 

On tlie 14th day of May, 1901, Catherine E. Owen de¬ 
parted this life, and Kate Dean Owen was, by an order of 
the court, substituted as contestant and as caveator in place 
of the said Catherine E. Owen (Rec. pp. 12, 13). 

On February 14,1902, after hearing the cause Mr. Justice 
Barnard ordered that certain issues be framed for trial by 
jury (Rec. pp. 19, 20). 

Order of court making the caveatees Ann E. J. Cruitt, 
Thomas W. Widdicombe and The Washington Humane 
Society, plaintiffs, and the caveator, Kate Dean Owen, defend¬ 
ant, and trial by jury (Rec. p. 23). 

Verdict of the jury on the issues framed, and decree of 
the court upon said verdict (Rec. pp. 24, 25). 

Appeal of Ann E. J. Cruit to the Court of Appeals from 
the decree refusing probate and record to the paper alleged 
by her to be last will and testament of Susan T. Cruit (Rec. 

p. 26). 


ARGUME^NT. 

It is a well settled principle of law that all co-parties, 
whether plaintiffs or defendants in the original suit, should, 
as a rule, be joined in a writ of error or petition for appeal, 
and this must be done even though some of them may choose 
to abide by the judgment or decree sought to be modified or 
reversed. 
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All parties against whom a joint judgment or decree is 
rendered must join in a writ of error or appeal, unless there 
has been a severance of the parties in interest, effected by 
summons and severance, or by an equivalent proceeding 
appearing in the record. 

0wings vs. Kincannon, 7 Peters, 399. 

Todd vs. Daniel^l^^ters, 521. 

Masterson vs. EBStSn, 10 Wallace, 416. 

Hardee m^XNilson, 146 U. S. 179. 

Inglehart vs. Stansbury, 151 U. S. 68. 

Godfrey vs. Roessle, 5 App. D. C. 299, 300. 

Slater vs. Hamacher, 15 App. D. C. 294. 

The Supreme Court of the United States, from the time 
of the decision in Owings vs. Kincannon, supra, has con¬ 
sistently followed the rule that all the parties against whom 
the judgment or decree below was given must join in the 
appeal, and that an appeal or writ of error, prosecuted by 
one or more of several co-parties, will be dismissed where 
the record does not show either that the other parties were 
notified in writing and failed to appear, or that they ap¬ 
peared and refused to join in the appeal or suit. And the 
principle laid down by the United States Supreme Court 
has been fully recognized by this court. 

The case of Godfrey vs. Roessle, su[)ra, was one in which 
a joint decree was rendered against Ira Godfrey and Millie 
W. Godfrey, his sister, restraining them from carrying on a 
business in alleged violation of a contract witli Ira Godfrey. 
The court, in dismissing the appeal, said, in part: 

“The decree was against both, restraining them 
from conducting the business, and the appeal is by 
one of the defendants only without stating any reason 
whatever why the otl)er defendant did not join in 
the appeal. Both parties defendant, in view of the 
allegations of the bill and the averments of the 
answer, are directly or indirectly affected by the de¬ 
cree restraining the business, and also by a joint 
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decree for and in respect to the costs awarded to the 
complainant by the court below. If this appeal can 
be entertained in the form in which it is brought 
here, or an appeal by one defendant in any similar 
case, then the case may be brought up by install¬ 
ments; for, if one defendant can maintain a separate 
appeal, each other defendant may likewise maintain 
such appeal, and there may be as many appeals as 
there are defendants. This is not allowable, except 
under special conditions, not shown to exist in this 
case.*^ 

In the case of Slater vs. Hamacher, supra, a motion was 
made by the appellee to dismiss the appeal for want of nec¬ 
essary parties, and while the court found that necessary par¬ 
ties had been omitted, it held that it had the power to allow 
the appellant to amend by bringing in the necessary parties 
and making them parties to this appeal or by a summons 
and severance or some equivalent proceeding. The court said 
in part (p. 299): 

In the event that it should be found, as we do 
find, that necessary parties were omitted in taking 
the appeal, the appellent moves for leave to amend 
and correct his appeal, by citing in the omitted par¬ 
ties by citation from this court; and the question is, 
has this court power to amend and correct the appeal 
in the manner proposed? We think there is ample 
power, as incident to the appellate jurisdiction, to 
allow the amendment desired, though it is entirely 
within the discretion of the court. . . . We 

therefore allow the amendment proposed to be made, 
provided, however, that the necessary parties be 
brought in and made parties to the appeal, or evidence 
of their refusal to join therein be filed in the case 
within fifteen days hence, and that the present appel¬ 
lant pay all costs of the motion to dismiss and all 
costs that may be incurred in making the amend¬ 
ment in this court, and it is so ordered.^^ 

This court, therefore, while recognizing fully the principle 
of the cases decided by the Supreme Court of the United 
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States cited above, and following same, holds that to do jus¬ 
tice they may, within their discretion, allow an amendment 
bringing in necessary parties who have been omitted or a 
proceeding equivalent to summons and severance under the 
special conditions or circumstances of any case. 

The question, therefore, is whether such special conditions 
or circumstances exist in this case as to call for the exercise 
by the court of its discretion in favor of this appellant, by 
allowing an amendment so as to bring in the necessary par¬ 
ties and make them parties to this appeal or a summons and 
servance or some equivalent proceeding. 

The order of the court made just prior to the trial of the 
cause directed that the caveatees Ann E. J. Cruit, Thomas 
W. Widdicombe and The Washington Humane Society 
should be made plaintiffs, because these parties had asked 
for the probate of the alleged will, while Kate Dean Owen, 
the caveator, was made defendant. By the finding of the 
jury against the alleged will the bequests to Thomas W. 
Widdicombe and the Washington Humane Society of a one 
thousand dollar bond to each are of no effect. They there¬ 
fore lose a substantial interest and would be specially inte¬ 
rested in having the decree reversed, for only by the 
establishment of the alleged will can they profit by the 
bequests to them therein contained. Yet neither of these 
parties has taken an appeal. But is the situation of the only 
appellant, Ann E. J. Cruit, similar in this respect to that of 
her co-plaintiffs ? Not at all. She was a sister, and therefore 
one of the two next of kin, and a distributee of the estate 
of the deceased, and is entitled by law under the finding of 
the jury in effect that Susan T. Cruit died intestate, to one 
half the personal property left by her sister, i. e., to one half 
of $17,038.40, or to $8,519.20 (Rec. p. 46). On the other 
hand, had the alleged will been sustained, the amount which 
she would have received thereunder would not have been 
equal, after payment of the bequests therein contained to 
the amount she now receives. Had the paper-writing been 
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sustained as a will, she would have received only about 
under the provisions of said paper-writing, 

Wliat substantial interest, therefore, has she lost by the 
finding of the jury, or how could her condition be improved 
or her share increased by a reversal of such finding? 

Assuming that the appellant desired to carry out what 
she individually believed to be her deceased sisters^ inten¬ 
tion as expressed in the alleged will, notwithstanding the 
finding of the jury to the contrary, she is not called upon to 
do so because she is not named therein as executrix, nor 
can she be considered to be the residuary legatee even put¬ 
ting upon the alleged will the construction most favorable to 
appellant. In any aspect of the case, no possible advantage 
can accrue to this appellant by a reversal of the decree. She 
has lost no substantial interest by the finding of the jury 
below, but on the contrary has gained a substantial inter¬ 
est by such finding. 

Under all the circumstances of the case therefore, we sub¬ 
mit that this is not a case which calls for the exercise by the 
court of its discretion in allowing a summons and severance 
at this stage of the proceedings. Necessary parties to the ap¬ 
peal have been omitted, nor has summons and severance 
been taken as to them, and the rule as laid down by the 
Supreme Court of the United States in such cases, and here¬ 
tofore recognized by this court, should be followed in this 
case and the appeal dismissed. 

Respectfully submitted. 

CHAPIN BROWN, 

J. P. EARNEST, 

Attorneys for Appellee, 
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OF THE DISTRICT OF COLUMBIA. 


No. 1250. 

No. 2, Special Calendar. 


ANN E. J. CRUIT, Appellant, 

vs, 

KATE DEAN OWEN, Executrix of the Estate of 
CATHERINE E. OWEN, Deceased. 


BRIEF ON BEHAEF OF APPEEEEE. 


The questions arising on this appeal are, whether there 
was a fair trial and whether there was reversible error in 
the rulings of the court below. 

In order to determine these questions a review of the facts 
as shown by the record, is necessary. The facts are as 
follows: 

Susan T. Cruit died in the city of Washington December 
31, 1900, leaving a personal estate amounting to about 
$17,000 and no real estate. In the month of March, 1901, 
Catherine E. Owen, the elder of two surviving sisters of 
the decedent, filed a petition in the office of the Register of 
Wills, alleging that the decedent died intestate and asking 
that letters of administration be issued on the decedent’s 
estate. Subsequently, to wit, on the 21st day of March, 1901, 
Ann E. J. Cruit, the only remaining sister of the said Susan 
T. Cruit, deceased, filed her answer to the petition of her 
sister, Catherine E. Owen, denying that her sister, Susan T. 

3517—1 
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Cruit, (lied intestate. The said Catherine E. Owen, and the 
said Ann E. J. Cruit were tlie only next of kin of the said 
Susan T. Cruit, deceased. In the answer of the said Ann E. 
J. Cruit to the original petition of Catherine E. Owen, Uie 
said Ann E. J. Cruit states: 

“That a short time before her death the said de¬ 
ceased wrote with her own hand and caused to be 
carefully preserved the paper filed herewith withtes- 
tamentaiy intent and directed that liei' attorney he sent 
for to prepare the same in proper'foimi so that she might 
execute it as her unit, but her death prevented the formal 
execution of the said paper or another containing the 
same bequests and legacies, and between the writing of 
said paper and the decease of the said Susan T. Cruit 
thei'e ivas no change of her said intention^’ (Printed 
Record, page 3). 

The answer of the said Ann E. J. Cruit prays that the 
said paper-writing be admitted to probate and record as 
the last will and testament of the personal estate of said 
Susan T. Cruit, deceased,and “if objection he made thereto, 
then that issues be framed for trial by jury.” 

The paper-writing which the said Ann E. J. Cruit set up 
as the last will and testament of the said Susan T. Cruit, 
deceased, is-contained in another part of this brief (a pho- 
tograpic copy), and a printed copy appears at page 16, 
printed Record, and at page 61, pnnted Record. The 
original of the paper-writing was in lead pencil. On April 
16, 1901, Catherine E. Owen, the original petitioner, filed 
what she termed as a further petition and also as a replication 
to the answer of Ann E. J. Cruit to the original petition of 
the said Catherine E. Owen. In said further petition she 
alleges that the said paper-writing is not a testamentary 
paper and is not the last will and testament of the said Susan 
T. Cruit, and prays leave to file this further petition and 
replication as her caveat against said alleged or pretended 
will. This further petition sets out objections to the said 
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pa per-writing, which objections are embodied in the issues 
framed by the court and tried by the jury. 

Preliminary to any such trial (paragraph 3), the said 
Catherine E. Owen, in her farther petition above referred 
to, asks: 

“ That for the purpose of determining whether the 
said paper-writing is of a testamentary character, that 
before the court determine to have issues framed, 
that the court will take testimony in reference to 
and bearing upon the question as to whether said 
paper-writing is of a testamentary character and 
that the court will first determine this question” 
(page 6, printed Record). 


The above mentioned further petition and replication of 
the said Catherine E. Owen is contained in the printed 
Record, at pages 4, 5, 6 and 7. 

On May 2, 1901, the said Ann E. J. Cruit, and one 
Thom as W. Widdicombe, who afterwards was a witness in 
the trial before jury, filed their joint and several answer to 
so much of tlie further petition of Catherine E. Owen as 
they were advised it was material for them to answer. In 
this answer the said Ann E. J. Cruit and the said Thomas 
W. Widdicombe aver: 

“ That the said paper-writing is of a testamentary 
character; that it is the last will and testament of 
said deceased; that though it was never executed 
formally, yet they aver on information and belief 
that sufficient evidence exists to support said paper¬ 
writing as the last will "and testament of said de¬ 
ceased as to her personal estate” (printed Record, 
page 10). 

The said respondents, Ann E. J. Cruit and Thomas W. 
Widdicombe referred to, and made a part of, their joint 
answer, the former answer of the respondent Ann E. J. 
Cruit to the original petition of the said Catherine E. Owen 
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filed in this cauvse. (Printed Record, page 10), and referred 
to more fully hereinafter in this brief. 

All other persons interested in the estate of the said Susan 
T. Cruit, deceased, including the next of kin and all of the 
parties mentioned in the said paper-wanting, were duly 
served with process and all appeared, and the said Ann E. 
J. Cruit, appellant, and Thomas W. Widdicombe, the So¬ 
ciety for the Prevention of Cruelty to Animals (under the 
style of the Washington Humane Society), mentioned in 
said paper-writing, filed answers to said petitions asking 
that said paper-writing be probated as the last will and 
testament of said Susan T. Cruit deceased. 

Before any definite action was taken by the court below 
one of the sisters of the deceased, Catherine E. Owen, died, 
and Kate Dean Owen, as her residuary legatee, was regu¬ 
larly substituted in place of the said Catherine E. Owen, 
deceased. 

Objection was made on the part of the caveatees, includ¬ 
ing appellant, to testimony being taken by the Probate Court 
without a jury, to determine whether the said paper-writing 
was of a testamentary character^ and the court, after argu¬ 
ment, refused to allow such testimony to be taken, and held, 
in the opinion delivered by the court, as follows (page 18, 
printed Record): 

“The parties by their pleadings, have certainly 
reached a point wherein they are at issue, concern¬ 
ing the testamentary character of this paper, and as 
to the undue influence. 

“If the court should proceed to take depositions in 
the matter, and from such evidence conclude that 
the [)aper was testamentary in character, then issues as 
to its execution and as to uiidue influence, would 
have to be framed and set for trial before a jury. 

“As the statute seems to contemplate such a trial 
for all issues of fact, when raised by the parties 
in this court, and such trial is requested; and as the 
issued as to the testamentary character of the paper. 
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is one so closely related to the other issues made, 
and one that can be tried by a jury with them, 
I think it would be a matter of economy of time for 
all concerned, and a more satisfactory method of 
procedure, to frame issues covering all the disputed 
points, and have them all tried by the jury together. 
A verdict properly rendered, would settle all the 
controversy, and the estate could then be admin¬ 
istered without further delay. 

“The reports of Maryland courts cited in argu¬ 
ment seem to authorize such practice, but looking at 
the statute now in force, sections 139, 140, 142, 
of the act of March 3, 1901, known as the Code of 
this District, I should not hesitate to say, that such 
practice would seem to be best considering the inter¬ 
ests of all parties, and that it was authorized by the 
provisions of said sections. 

“ I will, therefore, sign an order framing issues 
covering all the material matters disputed by the 
parties in the pleadings herein.” 

Accordingly the issues were framed at the suggestion of 
the caveatees, including the appellant, and were embodied 
in the order of the court of the 14th of Februar}^ 1902, and 
appear on pages 18, 19 and 20, printed Record. The case 
was set for trial on the 6th day of March, 1902, and the 
trial of the issues was regularly continued by separate orders 
of the court until the 12th day of May, 1902, at which 
time the trial was commenced before a jury. It was ordered 
that the caveatees, Ann E. J. Cruit, the appellant, Thomas 
W. VViddicombe and the Washington Humane Society, all 
of whom had filed answers propounding the said paper¬ 
writing as the will of the said Susan T. Cruit, should 
be plaintiffs, and that the caveator, Kate Dean Owen, who 
was substituted as a party contestant and as caveator in 
place of Catherine E. Owen, deceased, should be the defend¬ 
ant in the trial of these issues. The trial consumed three 
days before the jury. Up to the time of the trial of the 
issues before the jury, no case had received more careful 
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coiiFsidoralion by the counsel for the respective parties or by 
the court. All the issues were carefully framed and they 
were all based upon the allegations in the petitions and 
answers previously filed; and this brings us to the question 
whether there was any error made by the court below to 
the prejudice of the appellant for which she has reason to 
complain. 


The Evidence. 

The evidence before the jury consisted principally of the 
paper-writing itself and the oral testimony of the witness 
for the caveatees, Thomas W. Widdicombe. Upon this evi¬ 
dence as submitted, the jmy brought in a verdict to the 
effect that the said paper-writing was not the last will and 
tastament of the said Su.san T. Cruit. Let us examine the 
evidence on which this verdict was based. We first naturally 
turn to the alleged paper-writing. This was only a lead 
pencil meinorauduin made by the decedent some time prior 
to her death. It is without date and was never signed, or 
perhaps w’e can say, executed by her. It was written on a 
piece of paper, a half sheet, on which had been written 
[)ri()r to, or after, the time of the making of the pencil mem¬ 
orandum in question, other pencil memoranda on the 
reverse side of this sheet, evidentlv a memoranda of some 
marketing that had been done or was to be done in pur¬ 
suance of said market memoramla. There was evidence at 
the trial tending to show that this market memoranda was 
made by the witness Thomas W. Widdecombe and was in 
his handwriting. The pencil memorandum alleged to be 
the last will was so blurred in some particulars as to be 
illegible. It evidently had the appearance of having beem 

handled considerably after it had been written. To illustrate 

«/ 

this by going through the paper-writing from the first letters 
or figures to the last letter thereof—it was impossible to say 
at the outstart—whether the first figures and words were or 
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meant 15 Thousand 4 per cent Government Bond, or 1, 
5 thousand 4 per cent Government Bond, or 5 Thousand 4 
per cent Government Bond, and the alleged paper-writing 
as contained in the record, at pages 16 and 61, varies in this 
particular. On page 16, the writing appears as “ 1.5 thou¬ 
sand ” etc,, and on page 61, it ap[)ears as “5 Thousand’’ 
etc., so that the copyists were unable to determine which was 
written in the original paper. It will also appear by reference 
to the testimony tliat there was no government bond owned 
by the decedent answering the description of a one-five (1.5) 
thousand etc., or fifteen (15) thousand or a five (5) tliousand 
four (4) per cent government bond (see printed Record, 
page 60, copy of inventory). 

The next illegible or unintelligible phrase or language 
in the alleged paper-writing appears in the fourth line 
thereof where the letters “ B. E.—C” appear, which was 
evidently a memorandum only intelligible to the mind of 
the writer. It will be noted also, tliat there is no beneficiary 
whatever mentioned as the object of these gifts, if they were 
meant to be gifts. The next inconsistency is the alleged gift 
to the Society for the Prevention of Cruelty to Animals, it 
appearing in the pleadings (pages 7, 8 and 9, printed Record) 
that there was no such institution, but that the only society 
in any way answering tliat description was known as the 
Humane Society. The next inconsistency or unintelligible 
provision was the language “ One thousand dollar Bond to 
my cousin,” and then written over the word “ cousin ” is the 
word “ niece,” making it unintelligible whether she had in 
mind her niece, Nina F. Mackall, or some other person who 
was the cousin of the decedent Further along in the paper¬ 
writing is the language one hundred dollars to Jessie L. 
Cugle,” who was a niece of the decedent and whose name 
was Jessie Owen Cugle. The evidence shows that she never 
bore the name beginning with “L.” The rest of the paper¬ 
writing is equally unintelligible as to its meaning; it not 
being clear whether she meant a lialf of her bank stock or 
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all of lier bank stock, or all of her insurance stock or half 
of her insurance stock. As stated above, the paper is unsigned 
and not dated. There is nothing on its face to show that it 
is of a testamentary character, and Mr. Justice Barnard in 
his opinion on the question as to whether evidence should 
be required before issues were framed to send to a jury, 
says (at middle of page 17): 

‘^If the law requires all the elements of a will of 
personal property to appear on the writing itself, I 
should feel compelled to hold that the paper here 
offered for probate was not of a testamentary charac¬ 
ter, and should refuse to direct issues to be framed as 
prayed.’’ 

Similar papers that did not show upon their face their 
testamentary character have been held not to be testamentry 
papers. 

In re Caroline Easton’s Estate, 23 Wash. Law Rep. 
798. 

In re Alexander Mclntire’s Estate, Haywood & 
Hazleton Rep. (Old 7th U. S. Circuit Court, D. C.), 
p. 339. 

Em inert vs. Stouffer, 64 Md. 543. 

Visitors, Etc., vs. Bruce, 1 H. (fe McH. 509, and note 
the cases appended thereto in Brantley’s Ed. of the 
Md. Reports. 

Lungreri vs. Swartz welder, 44 Md. 482. 

Plater vs. Groom, 3 Md. 134. 

Devecmon vs. Devecmon, 43 Md. 335. 

Mason vs. Poulson, 43 Md. 175. 

Wareham vs. Sellers, 9 Gill & Johnson, 98. 

Tilghman vs. Steuart, 4 H. & J. 156. 

Power vs. Davis, 3 Me A. 153. 

Beaty vs. Beaty, 1 Addams, 154; Eccl. Rep. (Eng.) 60. 
Atrobus vs. Nepean, 1 Addams, 152. 

Jarman on Wills, (6 Am. Ed., by Bigelow), p. 129, 
star page 97. 
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In the above cited case of In re Easton’s Estate, Mr. Justice 
Hagner goes into the matter of imperfect wills quite fully, 
and the case of Power vs. Davis, in 3 McArthur’s Reports 
is a case that was thoroughly considered by the counsel and 
by tlie court. 

In Jarman on Wills above cited (6th Am Ed., by Bige¬ 
low, page 129, star page 97) the author, in speaking of in¬ 
complete wills, says: 

“ Cases somtimes occurred under the old law, and 
may possibly arise under the present, in which some¬ 
thing more than a mere compliance with legal re¬ 
quirements was made necessary to the efficacy of the 
tlie will by the testator himself, he having chosen 
to prescribe to himself a special mode of execu¬ 
tion : In such case if the testator afterwards neg¬ 
lects to comply with the prescribed formalities, the 
inference to be drawn from the circumstances is, 
that he had not fully and definitely resolved on 
adopting the paper as his will (a). 

“The presumption is slight where the instrument 
is duly signed and attested, and perfect in all other 
respects; but must apparently be rebutted by some 
evidence before it can be admitted to probate (b). 

“ Where, however, the testator’s design of perfect¬ 
ing the paper is frustrated by sudden death, or in¬ 
sanity, or any other involuntary preventing cause, 
no inference of the absence of matured testamentaiy 
intention arises from the imperfect state of the docu¬ 
ment, which, therefore, notwithstanding its defect, 
will be accepted as the will of the deceased, provided 
it fully, discloses his testamentary scheme (c). 

“But this doctrine in favor of imperfect papers 
obtains only where the defect is in regard to some 
formal act, which the testator has prescribed as neces¬ 
sary for the authentication of his will, and not where 
it applies to the contents of the instrument ; for if m 
its actual state the paper contains only a partial dis¬ 
closure of the testamentary scheme of the deceased, 
it necessarily fails of effect, even though its completion 
was prevented b}^ circumstances beyond his control 
(d).” 

3517—2 
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The above authorities are cited at this time for the pur¬ 
pose of showing the strong presumption against the paper- 
writing offered in evidence and for showing the necessity 
of offering strong evidence to overcome this presumption, 
and this brings us to an examination of the oral evidence 
offered at the trial. 

The evidence further showed conclusively that the dece¬ 
dent, Susan T. Cruit, in her lifetime was an educated busi¬ 
ness woman, accustomed to dealing in large business trans¬ 
actions and who had had a peculiar education and 
experience in the management of estates. She was one of 
the legatees and devisees of property worth several hundred 
thousand dollars and was the trustee and executrix of that 
estate, namely, the estate of her father, Robert Cruit (see 
testimony of Nellie M. Jenkins, printed Record, pp. 31 and 
32, and of William H. Saunders, printed Record, pp. 33, 
34 and 35). She was accustomed to signing all communica¬ 
tions written by her. The witness, Nellie M. Jenkins, at 
page 31, printed Record, says, in speaking of letters written 
on business subjects to the witness’ motlier: 

“ That the letters were written in a plain legible 
hand and grammatically correct; and she always 
signed them ‘Susan T. Cruit’ and every one of the 
letters was so signed and there were about a half 
dozen of them; that she has seen Susan T. Cruit 
sign receipts in her own home ; that the witness took 
receipts from the office of Saunders & Co., for tlie 
rent of the office to the deceased and she signed them; 
that the recei[)ts were made out and the deceased 
signed them; that the witness would hand her the 
check and tell her there was the receipt and she 
would sign it; she always signed the receipts ‘Susan 
T. Cruit’; that the writing in the letters was a little 
heavier than the paper propounded as a will, but the 
form of the letters was the same.” 

The evidence also showed that she managed nearly all of 
her business affairs herself without the aid of an attorney. 
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William H. Saunders, who rented his office from the decedent 
and who also collected some of the rents of the estate, testi¬ 
fies on page 35, printed Record, as follows: 

Question. They were generally signed by her so 
that you could tell who them were from?—Answer. 
Yes sir; I never received anything from her that I 
recollect without her signature to it. Q. When you 
sent a check in to her for rent did she ever give a 
receipt?—A. Yes, sir. Q. Were those receipts signed 
in her name and, if so, how; that is, were they signed 

S. T. Cruit or Susan T. Cruit?—A. Usually Susan 

T. Cruit. Q. Usually in ink or otherwise?—A. I 
think they were always signed in ink ; but I am not 
sure about that.” 

We next consider the oral testimony of Thomas W. Wid- 
dicombe, a witness for the caveatees. This witness was men¬ 
tioned in the paper-writing as a beneficiary to the extent of 
one thousand dollars. He was living at the house of the de¬ 
cedent for many years prior to her death. In his testimony 
at the trial he explained how, according to his evidence, the 
paper was written. He says that it was written by her on 
the 28th day of November, 1900, and uses the following 
language in testifying (printed Record, page 38): 

“ The AVitness: She asked me to get her a piece of 
paper so she could write something. 1 said: ‘How 
big a piece ?’ She said : ‘ Bring me a piece.^ I said : 
‘Will foolscap do?’ She said: ‘ Yes ; bring me a piece.’ 
So I went to the drawer where I kept my things and 
there was some foolscap paper in there. I brought 
her a piece and gave it to her, and gave her a pen¬ 
cil off the table where she kept her books and things 
to write, and I went along reading tlie newspaper. 
She was writing, I suppose, about twenty minutes, 
and then she folded up the paper and handed it to 
me. Slie always called me Mr. Thomas. She said: 

‘ Mr. Thomas, I want you to take care of that paper 
for me; that is mv will. That’s what I want to do 
with my money.” 



This witness further testifies (on direct examination) that 
the said decedent was not feeling well and asked witness to 
send for the doctor, which he did, but tliat the decedent was 
up and around the house and went out on the street, to 
cliurch and other places until December 31, 1900, at which 
time she was taken sick (page 37 and 38, printed Record). 
That on December 31, 1900, she was taken sick, and testi¬ 
fies that then the following conversation took place between 
the decedent and witness (middle page 38, printed Record): 

“Question. What did she say to you, if anything, 
about this paper ?—Answer. After I had put her in 
bed she said: ‘ You’ve got my will ain’t you; take 
care of it’ I said suppose it’s your will’—because 
I had never read it.” 

The wntness further testified that he had never read the 
paper-writing but that the said Susan T. Cruit told him 
about some of its contents, (printed Record, page 38). That 
he put it in a locker, in a folding bed that is like a bureau. 
In the front })art of it he kept some of his f)apers and had 
a key to it and he [)ut it in there and locked it up; didn’t 
keep it among her papers (printed Record, page 38). 

The above quoted testimony given by the witness on di¬ 
rect examination as to what the decedent said to him about 
the paper-writing is not borne out by his testimony on cross- 
examination. He has said distinctly above that she handed 
him the paper on November 28, 1900, and that on Decem¬ 
ber 31, 1900, she again referred to the paper-writing. On 
cross-examination, though pressed by many questions as to 
whether he liad any conversation with the deceased concern¬ 
ing the pa|)er-writing other than on November 28, 1900, he 
testifies positively that he did not. This discrepancy in his 
testimony was sufficient to cause the court to call his atten- 
tion to it and in response to the questions by the court he 
testifies entirely differently than on his direct examination, 
as shown by the following quotations of his testimony from 
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the record. In answer to questions on cross-examination 
this witness testifies as follows: 

‘^Question. What did MissSusan T. Gruit say to you 
when she handed you the paper? I wish you would 
refresh your recollection and state all that she said to 
you when she lianded you this {)aper (referred to the 
alleged will.) Answer. She folded it up and handed 
it to me and said: ‘ I want you to take care of that 
paper; that is my will; that is what I want to do 
with my money.’ She folded it up and handed it to 
me, and I put it away. She said: ‘Can I depend on 
you to take care of it?’ I said: * You can.’ I put it 
away and didn’t show it to anybody. She didn’t ask 
me not to, but I didn’t show it. She asked me to take 
care of it the same as you would ask me to take care 
of a paper for you. . . . Q. When did she, if 

at any time, mention this matter to you again?— 
A. Who? Q. Miss Susan T. Cruit.—A. She never 
mentioned the matter to me at all. That is all she 
said to me—is what I have told you before. Q. Never 
mentioned it to you after that?—A. No, sir. Q. That 
is the only conversation you had with her with refer¬ 
ence to that [laper?—A. Yes, sir. Q. On the 28th 
day of November, 1900?—A. Yes, sir; the day she 
wrote it” (printed Record, page 42). 

As stated above, the inconsistency of the witness’ testi¬ 
mony on direct and cross-examination was so ap[)arent as to 
attract the attention of the court, and on page 45, middle of 
said page, in answer to interrogatories by the court, the wit¬ 
ness testifies that it was in the morning of the day that said 
Susan T. Cruit was paralyzed that the said Susan T. Cruit 
asked the witness if he had the said paper purporting to be 
her will; that he told her that he had; ^Hhat it was just be¬ 
fore he went wp to Mrs. OweiCs house.^^ Q.uestion by the court: 
“ I think you said yesterday that it was after you had put 
her into bed.” Answer by witness: “Well, it might be; but 
I think—I ain’t sure, but I think it was in the morning. 
It might have been after I came back.” Question by the 
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court: “Well, what was it she said?’’ Answer. “She just 
asked me if I had that paper. She said that was her will, 
and she wanted me to take care of it. That was all.” Ques¬ 
tion by Mr. .Johnson: “ We could not hear what you said in 
answer to the court’s question.” The Witness: “ Well, 1 am 
a little deaf myself; I can’t hear very well. I said I 
couldn’t say positively whether it was before or after, but I 
think it was just before T went up there. It might have 
been after; I can’t say exactly.” By Mr. Johnson: Q. “The 
court’s question was what she said.” A. What she said?” 
Q. “Yes.” A. “Well, she asked me if I had that paper she 
had given me. I said ves. She said: ^That is mv will; take 
care of it.”’ Question by the court: “Was anyone present 
at that time?” A. “No; I don’t think there was anyone 
present in the room at that time. I think her sister had just 
gone out.” 

It will be noted that the witness has testified as shown 
above, that the language used by the decedent was, “that is 

what I want to do with mv money.” The witness further 

•/ 

testified that he was “a little deaf” himself, and it is fair to 
presume that, in view of all the other evidence in the case, 
there were things that she said on that occasion that the 
witness did not hear, and that, the wish being father to the 
thought, he got the impression from her conversation, and 
which afterwards grew into a conviction, that the decedent 
called the paper-writing her will, when as a matter of fact 
it was simply a memorandum, and she intended to convey 
the idea to him that it was only such a memorandum as to 
what she wanted to do with a part of her pro[)erty in case 
she afterwards made a will. 

It was necessary for the jury to reconcile the testimony 
of this witness with the strong evidence offered from otlier 
sources than from the oral testimony of witnesses, and it 
was a fair conclusion for the jury to come to that the lan¬ 
guage used by the decedent to the witness Widdicombe, was 
not intended to be a declaration bv her that this informal 
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paper or memorandum was intended for her will of over 
seventeen thousand dollars’ worth of property. There was 
other oral testimony offered entirely inconsistent and irre¬ 
concilable with the testimony of the witness Thomas W. 
Widdicombe. Kate Dean Owen, a witness for the caveator, 
testified that in a conversation she had with Mr. Widdi¬ 
combe shortly after the death of her aunt, Miss Susan T. 
Cruit, the witness Widdicombe said that the said paper was 
made in the summer when her Aunt Annie was in the 
country (bottom page 48, printed Record). The witness, 
Brown, testified for the caveator, that in a conversation he 
had with the witness Widdicombe about the 17th day of 
April, 1901, the witness Widdicombe said that the paper 
mentioned as the alleged will was made the previous Octo¬ 
ber (page 52, printed Record). 

It must be also borne in mind that the testimony before 
the jury showed that at the time of her death she had an¬ 
other sister, namely, Catherine E. Owen, who was not men¬ 
tioned in the paper-writing. It must also be borne in mind 
that the witness, Thomas W. Widdicombe, had previously 
sworn in his answer to the petition of Catherine E. Owen 
that the decedent wrote the said paper and caused it to be 
carefully preserved— 

“ with testamentary intent and directed that her at¬ 
torney be sent for to prepare the same in proper 
form, so that she might execute it as her will, but 
her death prevented the formal execution of said 
paper or another containing the same bequests and 
legacies, and between the writing of said paper and 
tlie decease of the said Susan T. Cruit there was no 
change of her said intention.” 

The above statement is made in the answer of Ann E. J. 
Cruit under oath and contained on page 3 of the printed 
Record. And in the joint and several answer of Ann E. J. 
Cruit and Thomas W. Widdicombe, which answer isduly veri¬ 
fied under oath, the said Ann E. J. Cruit and Thomas W. 
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Widdicoiiibe refer to the said answer of the respondent, 
Ann E. J. Cruit, containing the above quoted language, and 
make it a part of their said joint and several answer 
(see the joint and several answer of Ann E. J. Cruit and 
Thomas W. Widdicombe, page 10, printed Record). The 
fact is, that the whole case on the part of the caveatees, in¬ 
cluding the above appellant, was based upon the theory 
that the said paper-writing was simply a memorandum for 
a will to be more formally drawn and executed, and that this 
position was abandoned at the trial and the same witness, 
Thomas \V. Witticombe, who had previously sworn tliat the 
said paper-writing was a memorandum onl}^ of a more 
formal paper to be thereafter executed, testifies at the trial 
that it was drawn as the will of the decedent and not as a 
memorandum. 

Another significant fact to be considered in connection 
with the other facts in the case is the absence of tlie testi¬ 
mony of the appellant, Ann E. J. Cruit, who had pnwiously 
filed her petition and answers in the case setting out that 
the said paper-writing was sim[)ly a memorandum of a 
more formal will to be drawn. 

It was the province and duty of the jury to consider and 

reconcile all of the testimony in the case, and it is respect- 

fullv submitted that their verdict is the onlv one that could 

1/ 

be found upon the evidence as shown by the record. It is 
entirely consistent with the judgment of the ecclesiastical 
courts of England upon similar informal paper-writings. 
It is exceedingly doubtful whether any oral testimony could 
convert such an imperfect paper-writing into a testamentary 
paper. 

As shown by the inventory filed (printed Record, [)age 60) 
and the other evidence produced below, the paper-writing 
contained or mentioned only a portion of her property and 
not a disposition of all her projjerty. She had money, furni¬ 
ture, farming utensils and farm stock, etc., not mentioned 
in the paper-writing. There was no residuary clause proper, 
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but each item was only a separate designation or a dividing 
up for some purpose (which was never developed afterwards) 
of certain specific property into portions or parts. Even if it 
had been intended for a testamentary paper, or made with 
testamentary intent, it must necessarily have failed of effect. 
As is said in Jarman on Wills (6th Am. Ed.) page 129: 

“If, in its actual state, the ^^aper only contains a 
partial disclosure of the testamentary scheme of the 
deceased, it necessarily fails of effect, even though its 
completion was prevented b}" circumstances beyond 
his control.” 

Citing the case of— 

Griffin vs. Griffin, 4 Vesey, 197. 

To the same effect are the cases of— 

Paske vs. Ollat, 1 Eng. Eccl. Rep. 273 ; 2 Phill. 
323. 

Bayle vs. Mayne, 1 Eng. Eccl. Rep. 462; 3 Phill. 
504. 

Roose vs. Moulsdale, 2 Eng. Eccl. Rep. 48; 1 Add. 
129. 

Cundy vs. Medly, 3 Eng. Eccl. Rep. 65 ; 1 Hagg. 
140. 

Glynn vs. Oglander, 4 Eng. Eccl. Rep. 179 ; 2 Hagg. 
428. 

The King’s Proctor vs. Dailies, 5 Eng. Eccl. Rep. 83; 
3 Hagg. 218. 

Moore vs. Paine, 6 Eng. Eccl. Rep. 256; 2 Lee, 594. 
Butlin vs. Barry, 6 Eng. Eccl. Rep. 406 ; 1 Curteis, 
613. 

Barry vs. Butlin, 6 Eng. Eccl. Rep. 417 ; 1 Curteis, 
637. 

MacKenzie vs. Yeo, 7 Eng. Eccl. Rep. 396 ; 3 Curteis, 
124. 

And the authorities previously cited in this brief, 
page 8. 


3517—3 
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In the above cited case of The King’s Proctor vs. Daines, 
the alleged testamentary paper was attempted to be proved 
by two subscribing witnesses who testified that the testator 
declared the informal paper to be his last will and testament, 
and yet the court held that the paper was not testamentary 
in its character, notwithstanding this testimony. 

In the above cited case of MacKenzie vs. Yeo, the court 
held that the testimony of one witness was not sufficient to 
prove an informal paper-writing to be of a testamentary 
character where there were no adminicular circumstances 
tending to confirm it. 


After the verdict of the jury was rendered a motion for a 
new trial was made and argued by the counsel for the cav- 
eatees, including the appellant, and was overruled by the 
court and the decree of the court passed denying [)robate 
and record to the paper-writing alleged to be the will of the 
said Susan T. Cruit was duly entered and it appears in the 
printed Record at pages 25 and 26. 

During the course of the trial, after the evidence was all in, 
certain exceptions were taken by the counsel for the appellant 
to the rulings of the court. These exceptions related entirely to 
the prayers offered by the caveator and also to charge to the 
jury by the court. All of the prayers offered by the appellant 
were granted by the court, except the prayer which asked the 
court to instruct the jury to bring in a verdict in favor of 
the caveatees, including the appellant. The second prayer 
offered on behalf of the caveator, the defendant, related 
sim[)ly to the burden of proof and is in the language usu¬ 
ally used in prayers of that character ada[)ting such lan¬ 
guage to the pleadings in the case and was not excepted to. 
The fifth prayer offered by the caveator, the defendant, is 
excepted to, but it is respectfully submitted that this prayer 
is supported by authority and particularly by the case of 
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Lungren vs. Swartzwelder, 44 Md. 482, which case has been 
cited as authority both in the courts of Maryland and in this 
District for the principles therein settled and fully approved 
by text writers, as will be shown in oral argument. 

No particular part of the charge to the jury by the court 
was excepted to and it is respectfully submitted that the 
charge of the court to the jury was decidedly in favor of the 
caveatees, including the appellant, and that there is no 
error therein to which the appellant can object. 

There being no error in the rulings of the court below 
the judgment should be affirmed. 

J. P. EARNEST, 

CHAPIN BROWN, 
Atttomeysfor Appellee. 



